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COMBATING TOTALITARIAN PROPAGANDA 
THE METHOD OF EXPOSURE* 


InstiTuTE oF Livinc Lawt 


OO often in the past the problem of subversive propaganda has 

been posed in terms of a false dilemma: either we suppress such 
propaganda, in which case we violate the first canon of the liberty 

we seek to defend and put a general damper on the free criticism which is 
so essential to the effective functioning of our democracy, or we must al- 
low such propaganda to flourish without interference, in which case we 
invite the destruction of liberty that the propagandists of totalitarianism 
plan for us. In facing this dilemma, liberals have tended to belittle the 
menace of subversive propaganda, fearing that recognition of the evil will 
bring cures worse than the disease. On the other hand, those who appre- 
ciate the seriousness of the propaganda threat to our democracy have gen- 
erally assumed that free speech is an expensive luxury which must be 
sacrificed in wartime. What both sides in this conflict have tended to 
overlook is the fact that there are ways of undermining the force of totali- 
tarian propaganda which do not involve suppression. There are demo- 
cratic ways of defending democracy. One of the methods of destroying 
* This article is one of a series of studies prepared by the Institute of Living Law on the 
subject “Legal Weapons against Totalitarian Propaganda.” A companion study, Combating 
Totalitarian Propaganda: The Method of Suppression, appears in 37 Ill. L. Rev. 193 (1942). 
The present study represents chiefly the work of James E. Curry, General Counsel of the 


Water Resources Authority of Puerto Rico, Felix S. Cohen of the New York Bar, and Bernard 
M. Newburg of the Kentucky Bar. 
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the poison of totalitarian propaganda is to expose it to the sun and air of 
informed criticism. Thus we may meet one of the ills to which democracy 
is heir by the cure of more democracy. 

Most Americans believe that all, however hateful their opinions may 
be, have the right to speak their minds. But it is contrary to our spirit of 
fair play for anyone to pretend to be disinterested, or to speak as an indi- 
vidual, and yet really to represent an ulterior interest. We believe that, to 
judge the validity of anyone’s arguments, we have the right to know for 
whom he speaks. Thus, when it was discovered that certain college pro- 
fessors and newspapers attacking public ownership of public utilities were 
in the pay of the utility companies themselves, there swept the country 
such resentment as led to the dissolution of the half-century old National 
Electric Light Association. Again, there was the revelation that thou- 
sands of telegrams to members of Congress opposing the Public Utility 
Holding Company Act of 1935 were directly inspired by the holding com- 
panies themselves, their employees, and their associates. This exposé dis- 
credited the protestants before Congress and before the public and helped 
to obtain passage of the Act." 

Newspapers are therefore required by law clearly to distinguish be- 
tween news or editorial columns and those that are paid for as advertise- 
ments. The identity of the editors, managers, and owners of all newspa- 
pers using the United States mails under the second-class privilege must 
be publicly revealed each year.? Many states require that political adver- 
tisements be accompanied by the names of the persons who pay for them. 
In addition, the New York law requires the filing of full information about 
anyone doing business under a name other than his own, whether the as- 
sumed name be that of a person or a mere descriptive trade name.‘ Under 
the legal rules of evidence, a witness may be impeached—the credibility 
of his testimony lessened—by a showing that he is interested in the result 
of the case or that he represents or is related to persons so interested.‘ 


* 79 Cong. Rec. 10507, 10675 et seq. (1935). 
* 37 Stat. 553 (1912); amended by 47 Stat. 1486 (1933), 39 U.S.C. §§ 233-34 (1940). 


3 For example, see Wis. Stat. (1939) §§ 12.12, 12.14, which require publishers of news- 
papers and periodicals to label as an “advertisement” all matter which is paid for and which 
tends to influence voting and to state the amount paid or to be paid, the names of the per- 
son authorizing it and of the person on whose behalf it is published. This statute also re- 
quires officeholders and candidates, if they own newspaper interests, to file verified statements 
of their interests with the county clerk before any matter which tends to influence voting is 
printed by the paper. It penalizes the publisher as well as the candidate or officeholder if any 
such matter is published prior to such filing. 

4N.Y. Penal Law (McKinney, 1940) c. 40, § 440. 


5 3 Wigmore, Evidence § 949 and cases cited at 499, n. 2 (3d ed. 1940). 
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The truly American sentiment which justifies such requirements explains 
why the first weapon chosen by our government to combat the insidious 
propaganda of the dictators was, not the weapon of suppression, but the 
typically American way —disclosure of its sources, methods, and pur- 
poses.® 

The method of disclosure has been applied to three special fields by 
three recent acts of Congress. 

On June 8, 1938, the President approved an act of Congress,’ commonly 
known as the Foreign Agents Registration Act, requiring the disclosure 
of foreign connections of propaganda agents subsidized or directed from 
foreign sources. 

On June 28, 1940, the Alien Registration Act* was approved, and under 
this legislation all aliens in the United States were required to furnish in- 
formation concerning their activities. 

On October 17, 1940, a third registration act, commonly called the 
Voorhis Act,® was approved. This act required the registration of all sub- 
versive organizations. 

Thus, three groups considered by the American people as including, 
though not necessarily as constituting, elements dangerous to the con- 
tinuance of our democracy were to be brought under what Congress once 
referred to as “‘the pitiless spotlight of publicity.” 

In order to determine how well or how badly this sanction of publicity 
has operated, it is necessary to examine the purposes that lay behind these 
three statutes, the spirit in which they have been administered, and the 
results achieved. Upon the basis of such a survey, one may hope to reach 
a scientific appraisal of the efficacy and the defects of these three statutes 
and of the common method which they embody. 


THE FOREIGN AGENTS REGISTRATION ACT 


PROVISIONS OF THE ACT 


In general, the Foreign Agents Registration Act of 1938*° sought to 
make known to the American people the sources of foreign propaganda. 


6 See, for an illuminating discussion of the philosophy of disclosure legislation, Bruce Lannes 
Smith, Democratic Control of Propaganda through Registration and Disclosure, Public 
Opinion Quarterly, No. 1, at 27-40 (Spring, 1942). 


7 52 Stat. 631 (1938); amended by 53 Stat. 1244 (1939), and S. 2399, 77th Cong. 2d Sess. 
(Pub. L. No. 532, April 29, 1942), 22 U.S.C.A. §§ 611-21 (Supp. 1942). 


5 54 Stat. 670 (1940), 8 U.S.C.A. §§ 451-60 (Supp. 1942). 
9 54 Stat. 1201 (1940), 18 U.S.C.A. §§ 14-17 (Supp. 1942). 
© 52 Stat. 631 (1938); amended by 53 Stat. 1244 (1939). 
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In order to do so, it required registration at the State Department of each 
“agent™ of a foreign principal.” This provision, standing alone, would 
probably require registration of many persons engaged merely in bona fide 
business and social relationships who are not dispensing anti-democratic 
propaganda. But the Act specifically excludes many such persons. These 
exemptions cover diplomats, foreign government officials, traders, con- 
sular officials, and those engaged only in religious, scholastic, academic, or 
scientific pursuits.*? Thus, Congress with one hand required registration 
of all propagandists, and with the other tried to limit the requirement of 
disclosure to those who are engaged directly in political propaganda ac- 
tivity. The record shows, however, that this method of definition was not 
entirely successful. 

Of course, the mere names of the propaganda agents would not be very 
helpful without the details of their activities and their relationships and 
duties to their principals. A registrant may be merely a publicity agent 
whose duty it is to convince Americans of the beauty of the Swiss Alps; 
or he may be a big Gauleiter, supervising hundreds of little sub-Gawleiters. 
He may be a mere salesman, or he may be charged with direction of the 
dictators’ campaign to prove that we in America would be better off if we 
gave up our right to speak, to write, to worship, to meet, to vote, to strike, 
and to run our own businesses, and delivered ourselves body and soul to 
the control of a demi-god with a comic mustache. So, the Act required 
that agents file not only their names but also their addresses, the names of 
their principals, copies or descriptions of their agency contracts, and a 
statement of the form and amount of pay they receive." They were also 
required to file supplementary statements every six months to bring the 
original statement down to date, describing their activities during each 
such period.’ 

Congress intended to give the Department of State powers and to im- 
pose on it the duty, to “fill in the details” of legal requirements within the 

™* Such an agent was defined as any person who acts or agrees to act as a public relations 
counsel or publicity agent, servant, representative, or attorney for a foreign principal or for a 


domestic organization subsidized by a foreign principal. 52 Stat. 631 § 2 (1938); amended by 
53 Stat. 1244 (1939). 


2 The term “principal,” as used in the Act, is also very broad for it includes not only gov- 
ernments of foreign countries and foreign political parties and organizations but also any 
“person domiciled abroad,” “any foreign business, partnership, association, corporation,” or 
any “association or domestic organization subsidized by them.” 52 Stat. 631 §§ 1(c), 1(d) 
(1938); amended by 53 Stat. 1244 (1939). 
"3 53 Stat. 1244 § 1(d) (1939). 
"4 52 Stat. 631 § 2 (1938); amended by 53 Stat. 1244 (1939). 


*§ 53 Stat. 1244 § 3 (1939). 
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broad framework of the Act’s provisions. This appears from the repeti- 
tion to the point of redundancy of the grant of power to the Secretary of 
State to prescribe rules, regulations, and forms as may be necessary to 
carry out this Act." 


THE INTENTION OF CONGRESS 

The intentions of the members of Congress who framed and enacted 
the Foreign Agents Registration Act may be learned both from the Act 
and from statements made by them at the time it was under discussion. 
The best source of information is the official Committee Report’? on the 
bill, which carefully explains its purposes and provisions. 

While the Act describes the general classes of agents to be disclosed by 
registration, it is clear from the legislative history that Congress was 
primarily interested in obtaining information about three specific types. 
They are: promoters of disunity, and particularly those secret propagand- 
ists who seek to split our unity by creating discord along racial, religious, 
or other artificial lines; subverters of democracy, seeking to spread what 
the Committee Report refers to as “doctrines alien to our democratic form 
of government” and engaging in “subversive or other similar activities” ; 
foreign policy propagandists, and particularly persons ‘‘representing for- 
eign political groups who are supplied by such foreign sources with funds 
and other material to influence the external . . . . policies of this country. 

18 

“The kinds of information that Congress intended to make available in- 
clude: identity of registrants, including, if they are corporations, part- 
nerships, or other organizations, the nature of their organizational struc- 
ture; the nature of their foreign association, i.e., a detailed statement of 
their relationships to their principals.'? That Congress did not intend the 

*6 52 Stat. 631 §6 (1938). Further authorization to implement the requirements of the 
Act appears in §§ 2, 3, and 4. 


7 Report No. 1381, of the Committee on the Judiciary of the House of Representatives, 
75th Cong. 1st Sess. (1937), on H.R. 1591, to require the registration of certain persons em- 
ployed by agencies to disseminate propaganda in the United States and for other purposes. 

*8 Thid. 


19 Ibid. The Report said that what was required was “‘to label the sources of pernicious 
propaganda.” It said that “our National Food and Drugs Act requires the labelling of 
various articles and safeguards the American public in the field of health,” and said that “the 
bill only seeks to do the same thing in a different field ” Apparently, it was intended 
that this should be “informative labelling,” like that required by the law mentioned, and 
should include all the important “ingredients” of such relationships. 

Congress intended to reveal the names not only of foreign governments, but also those of 
consular officials, political parties, private agencies, and others sponsoring and aiding such ac- 
tivities. The Committee stated in its report that “many of the payments for this propaganda 
service were made in cash by the consul of a foreign nation.” 
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information to remain hidden in the files of a government department is 
shown by the extreme emphasis that it placed upon the need for publicity. 
Referring to the necessity for a “spotlight of pitiless publicity” upon such 
agents, their principals, and their activities, it was said that the propa- 
ganda efforts of such a nation are usually conducted in secrecy, which is 
essential to the success of such activities. Congressmen thought the pas- 
sage of the bill would force propaganda agents representing foreign agen- 
cies to come out “‘in the open” in their activities or to subject themselves 
to the penalties provided; they intended, moreover, to make available to 
the American public the designated information.” 

A desirable by-product of full disclosure of the sort that Congress in- 
tended would be a degree of protection to those who, because they pro- 
mote unpopular causes, may be falsely attacked as foreign agents. Such 
charges are sometimes hurled against persons, who in all good faith, stand 
for policies that, because of the accidents of diplomacy, the fortunes of 
war, or the whim of a dictator, happen temporarily to parallel those of 
foreign rulers. For instance, those who urge opposition to communism 
for America’s sake sometimes find themselves confused with others who 
oppose American aid to the Soviet Union because such aid will injure the 
Axis cause. The arguments of such propagandists could be appraised more 
fairly if their listeners were assured that they either did or did not repre- 
sent foreign interests. 

To those agents of foreign countries who wished to deal with us on a 
fair and open basis, the Foreign Agents Registration Act offered an op- 
portunity to prove their good faith by full and honest disclosure of their 
foreign relationships. The Act covers much propaganda that is in no sense 
anti-democratic and that, if openly conducted, should be given a full and 
fair hearing by the American people. With certain exceptions, all foreign 
agents were required to register, whether or not their activities were 
deemed pernicious and whatever nation they might represent, be it a dic- 
tatorship or a democracy. 

If Congress passed the Act to achieve the purposes outlined, then we 
have the right to ask whether the Act has been effectively administered to 
accomplish these purposes. We can hardly appraise this Act fairly with- 
out answering three questions: 


° Ibid. Congressman McCormack of Massachusetts, the author of the bill, when questioned 
whether publicity would have a deterring effect upon foreign propaganda, replied: “Yes. 
. ..» It would be brought out in the open so that everybody would know what it was being 

on H.R. 1591, before a Subcommittee of the Committee on the 
Judiciary of the House of Representatives, 75th Cong. rst Sess (1937) (unpublished). 
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1. Does the Act, as administered, actually disclose the foreign agents intended to be 
disclosed, namely, the promoters of disunity, the subverters of democracy, and the 
foreign policy propagandists? 

. Does it obtain the kind of information that Congress wanted, including the identity 
of the agents; the principals backing such agents, including not only foreign govern- 
ments but also private and political groups acting in their behalf, i.e., not only the 
nominal or pretended principals but also the real ones; the duties and relations of 
the agents to their employers; and the details of their propaganda activities? 

. Is this information subjected to intense publicity, calculated to render the activ- 
ities of such agents less effective? 


THE ADMINISTRATION OF THE ACT BY THE STATE DEPARTMENT 


On June 13, 1941, when the State Department had been administering 
the Foreign Agents Registration Act for three years, the Institute of Liv- 
ing Law released a factual study which revealed serious defects in the 
Act itself.** More important, it revealed an amazingly inept administra- 
tion of the Act. In order to appraise the effectiveness of the technique of 
exposure, it is necessary to ascertain the nature of these defects. 

It was discovered that the Act itself had three important loopholes. 
First, although Congress declared that the term “person” means “an in- 
dividual, partnership, association, or corporation,” our criminal law does 
not provide any procedure by which an unincorporated association (or, for 
that matter, a partnership) can be prosecuted or imprisoned; nor does it 
recognize any way in which an impecunious corporation can be punished 
effectively. If the statute had required the officers of such an organization 
to file statements on its behalf, then they, at least, could have been im- 
prisoned or fined for its failure to register. 

Second, Congress exempted from the requirement of registration con- 
suls, employees of consuls, and various similar classes of individuals who 
would otherwise be foreign agents in the strictest sense. Although the 
diplomatic representatives of a foreign government are, by customary 
rules of international law, exempt in their official capacity from civil and 
criminal jurisdiction in the country wherein they serve, consular agents 
and their staffs are not immune from such jurisdiction. Therefore, it 
would have been no infraction of the rules of customary international law 
for the United States to require that consuls engaging in propaganda ac- 
tivities register as agents of foreign principals. 

Third, Congress exempted from registration requirements persons ac- 
tive in furtherance of the “bona fide trade or commerce”’ of foreign prin- 


71 A summary of this report was published in 87 Cong. Rec. App. A4417-19 (1941). 
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cipals, or of “bona fide . . . . scholastic, academic, or scientific pursuits, or 
of the fine arts,” and thereby laid down standards which are inapplicable 
to totalitarian states. It is of the essence of totalitarianism that com- 
merce, education, science, and art, as well as business, must be subordi- 
nated to the interests of the state. 

These defects in the statute might have been rendered comparatively 
innocuous, however, if the Act had been vigorously enforced. The old 
adage that an act is as good as its enforcement was never more adequately 
supported than in this case. The Institute found that the Act had been 
rendered a dead letter and that the chief responsibility for this could be 
laid at the door of the State Department. Chief sins of omission and com- 
mission included the granting of wholly unnecessary exemptions from the 
registration requirements, the failure to secure relevant information from 
those who did register, and the failure to publish the information that was 
collected. For example, in a list of three hundred names registered. under 
the Act, there appears not oneof a Communist leader in the United States. 
With a few rare exceptions, the same is true of Nazi and Fascist leaders. 
Of these, moreover, the information obtained was woefully meagre and 
was never published. The State Department, resorting to a legal nicety, 

“uncalled for either by the Act or by its legislative history, construed the 
word “agent” as excluding subagents, subsidiaries, and branch offices, 
thereby effectively removing from the application of the Act hundreds of 
persons in the employ of registered and unregistered agents. 

Although Congress intended that the Act should require the filing, not 
only of the agent’s name, but also of full and complete information about 
him with regard to his identity, his relationship with his foreign principal, 
and the nature of his activities,” the regulations issued by the State De- 
partment fell far short of achieving the Congressional intent. Documents 
defining the organizational set-up of corporations, associations, and part- 
nerships are referred to in the prescribed forms, but not in terms specifical- 
ly requiring them to be filed. No questions were asked which would show 
whether the actual management of an organization was in the hands of 
persons not officers thereof or bearing no formal relationship to the organi- 
zation. The State Department had ample administrative power to re- 
quire full information about the sponsors of foreign propagandists as 
such. But it saw fit to ask only the most elementary questions concerning 
the formal principals for which such agents might act, without requiring 


22 52 Stat. 631 § 2 (1938); amended by 53 Stat. 1244 (1939). 
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any disclosure regarding specific persons who are the propaganda agents’ 
more immediate superiors.*%. 

Naturally, the most important information required by the Act, both 
from the point of view of public information and from that of law enforce- 
ment, concerns the details of the activities of such agents. It is because of 
this very fact that Congress provided for the filing of a semiannual supple- 
mental registration statement that is required to contain “such details re- 
quired under this Act as the Secretary shall fix, of the activities of such per- 
sons as agent of a foreign principal during the 6-month period.’’** Under 
this broad authority what details have been required? It is almost incred- 
ible, but the fact is that none at all has been required. There is not a single 
question in either of the registration statements required by the State De- 
partment that would require a description of any of the foreign agent’s 
activities during the period between statements. 

It was not the filing of information but rather the turning upon it of 
“the pitiless spotlight of publicity” that was considered a deterrent to for- 
eign propagandists. The first action that might be expected would be 
the preparation of a list of the registrants, giving all the basic facts about 
them, properly classified and indexed, with, perhaps, a summary or ab- 
stract of all the important parts. No such thing was done. The State De- 
partment’s list of registered agents appears without indexes or classifica- 
tions and (mirabile dictu!) not in alphabetical order. No word of descrip- 
tion of the agents registered or of information about them except their ad- 
dresses appears on this list. Apparently no efforts were made by the De- 
partment to use the press, radio, and other channels in accordance with 
the intent of the framers of the Act. No press releases on the Act were 
issued during the three years that the Act was administered by the State 
Department except one which merely assured the general public that regis- 
tration affords no grounds for assuming that a registrant is engaged in un- 
patriotic activity. 

THE McKELLAR-SUMNERS AMENDMENTS 


The State Department, the Department of Justice, and the Post Office 
Department conferred and then agreed upon joint recommendations for 
the amendment of the Foreign Agents Registration Act. These recom- 


23 The supplementary statement has no reference to changes that might have taken place 
in the agency relationship. Thus it would be quite possible for a foreign agent to have a con- 
tract for 363 days of the year which would never be revealed to the public at all under this 
statute. 


* 53 Stat. 1244 § 3(c) (1939). 
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mendations* included all the major recommendations of the Institute of 
Living Law (except the recommendation for the elimination of exemptions 
in favor of commercial, educational, and other favored classes of foreign 
agents), and a number of other proposals based upon the experience of the 
Department of Justice in the handling of prosecutions under this Act 
Most important of the changes included in the amendatory legislation was 
the provision imposing responsibility for the administration of the Act 
upon the Department of Justice.” No substantial opposition to the new 
amendments was expressed except in totalitarian circles.*’ 

The new Act eliminates the loophole accorded “‘subagents” by defining 
the term “foreign principal’’ in such a way as to include individuals fi- 
nanced or subsidized by foreign governments or foreign political parties,”* 
and, further, by establishing a very broad criterion of agency.?? Under 
these two definitions any person who engages in propaganda or publicity 
work for any foreign government, any foreign political party, or any 
individual, partnership, association, corporation, or organization that is 
subsidized or directed by a foreign government or foreign political party 
is required to register, unless he comes within one of the explicit exemp- 
tions of the Act. The loophole which the 1938 Act offered to unincor- 
porated associations has been eliminated by the inclusion in the McKellar- 
Sumners Act of a specific provision requiring officers of an unincorporated 
association to execute registration statements on behalf of the associa- 
tion.3° 

*5 As originally introduced, the bill failed to include a provision limiting the exemption al- 
lowed to persons employed by consuls—one of the most serious loopholes of the 1938 Act. 
When this defect was pointed out by representatives of the Institute, an appropriate amend- 
ment was written into the bill by the Senate subcommittee, and this amendment was accepted 


by both Houses of Congress. It provides that such exemption shall be allowed only where the 
employment in question is a matter of public record. 


26 A summary of the changes effected by the amendatory legislation known as the McKellar- 
Sumners Act, S. 2399, 77th Cong. 2d Sess. (Pub. L. No. 532, April 29, 1942), 22 U.S.C.A. 
§§ 611-21 (Supp. 1942), prepared by the Institute, was published in 88 Cong. Rec. App. 
As26 (1942). 


27 “Right now patriots are being thrown into jail all over this nation, and if this Bill passes 
it will hog-tie every Christian project in the land Chairman Dies could be convicted 
of treason for his disclosures.” Beacon Light (June 8, 1942). Elsewhere this magazine urges 
all persons, including “the clergy of all denominations who are not pro-New Deal” to fight 
the McKellar-Sumners amendments. The claim that the McKellar-Sumners bill extends the 
scope of the crime of treason is typical of Nazi propaganda. 


38 S.2399, 77th Cong. 2d Sess. § 1(b) (Pub. L. No. 532, April 29, 1942), 22 U.S.C.A. § 611(b) 
(Supp. 1942). 

29 S. 2399, 77th Cong. 2d Sess. § 1(c) (Pub. L. No. 532, April 29, 1942), 22 U.S.C.A. § 611(c) 
(Supp. 1942). 


3°S. 2399, 77th Cong. 2d Sess. § 7 (Pub. L. No. 532, April 29, 1942), 22 U.S.C.A. § 617 
(Supp. 1942). 
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The exemption which the 1938 Act offered, not only to diplomatic and 
consular officers of foreign governments and to officials of foreign gov- 
ernments,* but also to any “person employed by a duly accredited diplo- 
matic or consular officer of a foreign government who is so recognized by 
the Department of State, other than a public-relations counsel or pub- 
licity agent, whose name and the character of whose duties as such... . 
employee are of record in the Department of State,” has only been par- 
tially cured. The McKellar-Sumners Act requires that a State Depart- 
ment record upon which any exemption under Section 3(c) is based must 
be a public record. While the intent of Congress might have been more 
clearly expressed if the statute had required a specific register of foreign 
propagandists employed by diplomatic and consular officers, it may be 
hoped that the State Department and the Department of Justice will 
interpret the language actually used by Congress in such a way as to 
achieve the Congressional intent; viz., that those foreign propagandists 
who claim exemption from the Act under Section 3(c) must make known 
their claim in advance. In the course of Senate subcommittee hearings, 
a representative of the Institute urged the entire elimination of the 
Section 3(c) exemption, and it remains to be seen whether the compromise 
solution adopted will achieve the result that Congress intended. 

The fourth serious loophole in the coverage of the 1938 Act is found in 
Sections 3(d) and 3(e) of that Act, which exempt from registration re- 
quirements persons “engaging or agreeing to engage only in private, non- 
political, financial, mercantile, or other activities in furtherance of the 
bona fide trade or commerce of such foreign principal,’ or persons en- 
gaged “‘in activities in furtherance of bona fide religious, scholastic, aca- 
demic, or scientific pursuits, or of the fine arts.’’*4 The fact is that the 
most effective agents of foreign totalitarianism are those who operate in 
commercial, scientific, and educational circles. 

Unfortunately, the McKellar-Sumners Act repeats without substantial 
change the exemption clauses of the 1938 Act. The continuance of these 
exemptions, which have already done so much harm, is hard to justify. 
The elimination of Section 3(d) and Section 3(e) from the bill would 


3" 52 Stat. 631 § 3(a) (1938). 
32 52 Stat. 631 § 3(b) (1938). 33 52 Stat. 631 § 3(c) (1938). 


34 Apart from other defects of this language, it is inadequate in that it appears to offer an 
exemption to any person who agrees to engage in nonpolitical activities, even if he actually 
engages in political activities. This defect could have been corrected by substituting for the 
phrase “engaging or agreeing to engage only”’ the phrase ‘“‘who neither engages nor agrees to 
engage in any activities other than.” Possibly courts will construe the actual language in that 
sense. 
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make possible more complete coverage of foreign agents without injuring 
any bona fide artist, teacher, or other servant of a foreign power. If these 
individuals are not ashamed of their foreign connections, they should be 
glad to record them for public scrutiny.** 

In respect to the character of information to be supplied by registrants, 
the McKellar-Sumners Act represents a tremendous advance over the 
1938 Act as administered by the State Department. Section 2 of the 
original Act has been entirely rewritten. The amended Section 2 requires 
each registrant to set forth, among other items of information, all docu- 
ments and all agreements relating to its organization, a complete list of 
the registrant’s employees, with a statement of the nature of each job, 
an identification of the foreign principals for whom the registrant is acting, 
and the extent to which such foreign principals are supervised or sub- 
sidized by any foreign government or political party, a complete account- 
ing of all the financial affairs of the registrant, and a detailed statement of 
its activities. 

Furthermore, Section 4 of the McKellar-Sumners Act provides, in 
effect, for the registration of political propaganda as well as of political 
propagandists. Every registered agent is required by this section to file 
with the Attorney General copies of all materials of political propaganda 
transmitted in the United States mails or in interstate commerce, to- 
gether with full information as to the places, times, and extent of such 
transmittal. The term “political propaganda” is given a broad definition 
to cover material designed to promote racial, religious, and social dissen- 
sion, as well as material inciting violence either in the United States or in 
any other American republic.* 

The McKellar-Sumners Act meets the problem of publicizing informa- 
tion squarely and effectively. In the first place, it requires each foreign 
agent engaging in propaganda to deposit copies of the propaganda with 
the Librarian of Congress and with the Attorney General, and further re- 
quires that the propaganda as actually distributed is to be prefaced or 
accompanied by a statement identifying the distributor as a registered 
foreign agent and naming the agent’s principal.” 

35 If it could be shown that the outright abolition of these exemption clauses would result 
in serious and undesirable consequences, it might be possible to avoid some of these disad- 
vantages by providing that all persons claiming exemptions under sections 3(d) and 3(e) should 


notify the Attorney General and that the Attorney General should maintain for public in- 
spection a list of individuals and organizations claiming such exemption. 


36S.2390, 77th Cong. 2d Sess. § 1(j) (Pub. L. No. 532, April 29, 1942), 22 U.S.C.A. §§ 611- 
621 (Supp. 1942). 


_* S. 2399, 77th Cong. 2d Sess. § 4(b)(ii) (Pub. L. No. 532, April 29, 1942), 22 U.S.C.A. 
§,614(b) (Supp. 1942). 
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The Act further provides for the filing of copies of political propaganda 
of foreign agents with the Librarian of Congress, who is required to make 
such materials available for public inspection.** Furthermore, the amend- 
ed Act requires all foreign agents registered under the Act to keep full 
books, accounts, and records respecting their activities, available for in- 
spection by officials charged with the enforcement of the Act.** 

Finally, Section 6 of the original Act, providing that registration state- 
ments filed under the Act should be open to public inspection, is broad- 
ened to cover subsequent statements concerning the distribution of politi- 
cal propaganda, and the Attorney General is required to furnish copies 
of such registration statements and propaganda materials to all appli- 
cants upon the payment of reasonable fees.*? The McKellar-Sumners Act 
thus remedies all the defects which have been pointed out in the 1938 
Act with respect to the publicizing of information secured under the Act. 

Between the drafting of the McKellar-Sumners bill and its first enact- 
ment by Congress came the day of December 7. Although the bill had 
been presented as an administration measure and Congress had deferred 
in every respect to administration suggestions in its drafting, the bill was 
vetoed by the President on February g on the ground that it might em- 
barrass efforts at joint cooperation with our allies in the prosecution of 
the war.“ The President recommended that the bill “be adjusted to meet 
these changed conditions resulting from our entry into the war.” This 
was done, and the bill was repassed with a carefully worded amendment* 
which provides a new exemption where four conditions are met: 


1. The agent is employed by a country the defense of which the President deems vital 
to the defense of the United States; 
2. The activities of the agent are in furtherance of the policies of the United States; 
. All of the agent’s public statements are both accurate and publicly identified as 
the statements of a foreign agent; and 
. Information requested by the Attorney General concerning the agent is supplied 
by his principal. 
38S. 2399, 77th Cong. 2d Sess. § 4(c) (Pub. L. No. 532, April 29, 1942), 22 U.S.C.A. § 614 
(c) (Supp. 1942). 


39S. 2399, 77th Cong. 2d Sess. § 5 (Pub. L. No. 532, April 29, 1942), 22 U.S.C.A. § 615 
(Supp. 1942). 


4°S. 2399, 77th Cong. 2d Sess. §6 (Pub. L. No. 532, April 29, 1942), 22 U.S.C.A. § 616 
(Supp. 1942). 


# 88 Cong. Rec. 1174 (1942). 


# S.2399, 77th Cong. 2d Sess. § 3(f) (Pub. L. No. 532, April 29, 1942), 22 U.S.C.A. §§ 611- 
21 (Supp. 1942). 
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So amended, the bill was approved by the President and became a law 
on April 29, 1942. Its substantive requirements become effective June 28, 
1942. 

It is not enough to conclude that the McKellar-Sumners Act remedies 
all or nearly all of the defects that existed in the Foreign Agents Registra- 
tion Act of 1938. A question may still be raised whether in obviating these 
defects the new legislation creates any new evils. So far as an examina- 
tion of the language of a statute can reveal the lines of its administration, 
it would seem that the McKellar-Sumners Act does not introduce any 
new elements of public inconvenience or any infringement upon our civil 
liberties. 

To this general statement a minor qualification may be suggested. It 
may well be that the definition of foreign agent by Section 1(c) of the 
new Act is too broad. The second numbered paragraph under Section 
1(c) includes in this definition any person “who within the United States 
solicits or accepts compensation, contributions, or loans directly or in- 
directly from a foreign principal.’ If the term “foreign principal’’ in this 
clause had its usual meaning, the clause would be unobjectionable. But 
Section 1(b) of the new Act extends the meaning of “foreign principal” 
to include all individuals subsidized by foreign countries or foreign politi- 
cal parties and even all individual foreigners and foreign organizations 
not so subsidized if they are domiciled abroad. In view of the interrela- 
tion of Sections 1(b) and 1(c), it would appear that any individual who 
borrows money from a relative living abroad or who accepts compensa- 
tion for the sale of groceries to a person who is a foreign agent would 
come under the obligation of registering as a foreign agent himself. This 
seems unreasonable and is the kind of unreasonable extension of a valid 
principle that might serve to discredit the entire Act. It may be hoped 
that a narrower reading will be given to this paragraph, administratively 
and judicially, than may be spelled from its terms, and that this para- 
graph will be construed to cover only persons receiving compensation, 
contributions, or loans from a foreign country or from a foreign govern- 
ment or political party. 


THE FUTURE ADMINISTRATION OF THE FOREIGN 
AGENTS REGISTRATION ACT 


At the present time it is undoubtedly true that most of the propaganda 
at which the Act is directed is Axis-inspired. Since exposure of the sources 
would either deprive such propaganda of its effectiveness or force it 
underground, there is little likelihood that those who disseminate it will 
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register under the Act, or that, if they do register, they will give correct 
and full accounts of their activities. Accordingly, the Act to be effective 
will require a vigorous enforcement, which if achieved will not only expose 
much of what is now being bruited under an ostensibly respectable aegis, 
but will also provide an effective prosecuting device, as was demonstrated 
in the Viereck case.* 

In this connection it is only fair to note a serious problem in enforce- 
ment which the Department of Justice has already encountered. Al- 
though the War Policies Unit of that Department has amassed consider- 
able propaganda material, it generally cannot determine whether the au- 
thors are foreign-inspired, and therefore subject to the Act, without fur- 
ther investigation. Normally such investigation as might be required 
would be undertaken by the FBI. The various demands which war makes 
upon investigative agencies have been so great, however, that it has been 
impossible for the FBI to supply personnel adequate to meet the demands 
of a vigorous enforcement of the Act. 

In these circumstances and as a further aid in the enforcement of the 
Act, it might be advisable so to amend the Act as to give the Department 
of Justice the power to subpoena persons and to hold hearings and thereby 
to acquire, as nearly as possible, the information it seeks. Such power is 
not extraordinary, and is, in fact, a common attribute of various adminis- 
trative agencies. 

It should be recognized, finally, that no statute, no matter how care- 
fully drafted, is self-executing. Americans are peculiarly prone to believe 
that we solve a problem when we pass a law. But the problem of foreign 
propaganda is a continuing one, and no law that we pass on the subject 
could do more than initiate a process of dealing with it. That process can 
be only as effective as the organization, the personnel, and the appropria- 
tion allowed for its administration will permit. Legislation of this sort 
cannot safely be entrusted to individuals who are unaware of the in- 
tricacies of foreign movements and countermovements, and unable to dis- 
tinguish between democratic and anti-democratic forces. 

Unfortunately, the struggle for and against democracy in foreign lands 
is a subject on which few American citizens have any expert knowledge. 
Until very recently, no government agency had seriously studied this 
problem; and private individuals and organizations have generally lacked 
either the interest that would lead to thorough studies or the facilities of 
investigation that would make such studies effective. This means that 
the Federal Government will have to utilize such help as it can secure 


“3 Viereck v. United States, 130 F. 2d 945 (App. D.C. 1942) (conviction upheld). 
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from refugees and other recent immigrants who have experienced the 
methods of totalitarian machines. It is important, therefore, if the ad- 
ministration of the amended Foreign Agents Registration Act is to be 
effective, that it be in the hands of officials who are free, both legally and 
emotionally, to utilize effective aid, whatever be the race or citizenship 
status of the individual who offers it. Certainly, the appropriations made 
for the administration of this Act should not be subject to the limitation 
currently written into departmental appropriation acts, which prevents 
the payment of any part of such appropriations for the salary of non-citi- 
zens not already employed by the department in question. 

Finally, the question of appropriations should be realistically faced. 
There are today thousands of foreign agents in the United States spending 
millions of dollars annually to subvert American public opinion.‘* It would 
be utopian to suppose that this tremendous machinery of foreign propa- 
ganda can be effectively fought and opposed unless we are willing to be 
as realistic as are certain foreign powers in determining and providing for 
the costs of this work. A Congress that passes the McKellar-Sumners 
Act should be willing to appropriate at least three million dollars a year 
to secure its effective enforcement. 


THE VOORHIS ACT FOR REGISTRATION OF SUBVERSIVE ORGANIZATIONS 


Like the Foreign Agents Registration Act, the Voorhis Act* utilizes 
the method of disclosure to combat subversive activities. Passed in time 
of peace, it is obviously unsuitable to deal with activities that have become 
treasonable since December 8, 1941. It is neither a substitute for the laws 
governing treason, nor an extension of those laws. Instead, it is a measure 
designed to throw the light of publicity upon organizations which are 
anti-American in spirit, but not actually treasonable in their operations. 
Its wartime importance is primarily restricted to exposing, not organiza- 
tions directly connected with the enemy, but the native organizations 
that trade in hate, fear, and persecution. 

The thought underlying the Voorhis Act is that there is nothing incon- 

44 Thus William Power Maloney, Justice Department attorney in charge of special propa- 
ganda-exposure activities of the Criminal Division of that Department, declared on Decem- 
ber 1, 1941: “There’s better than $30,000,000 on deposit in the United States today dedicated 
to destroying the American way of life through propaganda for Hitler and his war machine 
Our so-called propaganda squad is the first time any single outfit has had the authority to 
go over the whole picture. It is more than amazing; it is astounding what we are uncovering. 
Now that we can deal with the whole picture, instead of just biting off a little hunk here and a 


bit there, we are getting into one of the most intricate machines I have ever seen.” Washing- 
ton Daily News, p. 12 (Dec. 1, 1942). 


45 54 Stat. 1201 (1940), 18 U.S.C.A. §§ 14-17 (Supp. 1942). 
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sistent with our constitutional guarantee of free speech in requiring groups 
availing themselves of that right to disclose their identities, affiliations, 
objectives, and financial ties, under criminal penalties if they fail to do so. 
A compulsory disclosure of the origins of propaganda, while avoiding the 
evils of suppression, reduces the effectiveness of the propaganda itself. 
The Voorhis Act seeks to define organizations of potential danger to the 
democratic process, to require them to reveal the facts of their origin, 
purposes, and support, and to subject them and their leaders to fine and 
imprisonment if they fail to make such revelations.“ Totalitarian organi- 
zations defined in the Act are therefore placed in the difficult dilemma of 
exposing their true nature and their secret connections, or risking prosecu- 
tion and possible punishment. 

The organizations which the Act was designed to cover have chosen 
the latter alternative, for, since October 17, 1940, when the Act became 
effective, not one of them has made the disclosures required by it.‘’ 
It now remains to test the efficacy of the Act by prosecution of these or- 
ganizations. The unanimous disregard of the Act exhibited by the groups 
it was intended to reach, and the failure of the Department of Justice, to 
date, to institute proceedings against them, suggest that the Act may 
have defects and loopholes that make it an imperfect weapon against 
totalitarianism. The inefficacy of the Act may also be attributed, in part, 


to the fact that, since the United States entered the war, those organiza- 
tions which were controlled by foreign Axis powers have been dissolved 
or gone underground. Domestic subversive organizations, which are also 
within the purview of the Act, are more difficult to prosecute under its 
provisions. 


PROVISIONS OF THE ACT 


The Voorhis Act was intended to compel all groups or associations en- 
gaging in subversive activities—the home-grown, truck-garden variety, 
as well as the fancy, hothouse, imported type—to register all relevant in- 
formation concerning those activities, and to make it illegal not to register 
such information. It was introduced in the spring of 1940, at a time when 


4 54 Stat. 1201 § 4 (1940), 18 U.S.C.A. § 17 (Supp. 1942). 


47 During the two years following enactment of the Voorhis Act, seven organizations regis- 
tered under its provisions. Five of these—1) Austrian Action, Inc., 2) Slavonic Committee 
for Democracy, Inc., 3) Associated Leagues for a Declared War, 4) New York City League 
for a Declared War, 5) Association of Free Germans, Inc.—registered because they advocated 
the overthrow of the Hitler regime by violence. Two others (the Russian National Revolu- 
tionary Party and the Organization for the Rebirth of the Ukraine (O.D.W.U.)) registered 
because they advocated the violent overthrow of the Communist regime in the Ukraine or in 
the Soviet Union generally. 
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Europe was at war; when many of its smaller countries were being over- 
run by the Nazis and Communists; when the Communist front organiza- 
tions were being exposed, and liberals were turning against them; when, 
as a result of the activities of the Dies Committee, public attention was 
turned toward fifth column activity in the United States, and the Foreign 
Agents Registration Act had proved to be largely ineffective. 

As passed, the Act provides for registration with the Attorney General 
of four types of organizations: 
. Organizations subject to foreign control engaging in political activity. 
. Organizations engaging in both civilian military activity and in political activity. 
. Organizations subject to foreign control engaging in civilian military activity. 
. Organizations, whose aim and purpose is the control or overthrow of any govern- 


ment or subdivision by the use of force, violence, military maneuvers or threats 
thereof. 


> wo Nv 


It will be noticed that organizations subject to foreign control engaged 
either in civilian military activity or in political activity are subject to 
registration, while indigenous groups must either be engaged in both or 
intend to overthrow a government by violence. 

The inadequacies of the Act itself lie chiefly in the definitions of the 
groups that must register, and, to a lesser extent, in the exemptions. 
“Organization” is given a very comprehensive meaning,*® designed to 
reach any possible form of group or association, but its exclusions rob it 
of all effectiveness. Religious, charitable, scientific, literary, and educa- 
tional organizations are excluded.®° It is through these organizations that 
the totalitarian governments have launched some of their most effective 
propaganda. Imagine, for instance, a German Culture Society for the 
Teaching of the Anthropological Superiority of the Pure Aryan Race. 
Before December 8, 1941, it could have claimed exemption on two 
grounds, educational and scientific. Presumably it would have been left 
to a jury in a criminal case to decide whether the organization was educa- 
tional or scientific or pseudo-educational and pseudo-scientific. The Ger- 
man Library of Information, travel bureaus, societies to raise funds for 
needy communists, all could have claimed exemption. Of course, now 
that the United States is at war, Nazi organizations would probably have 
to seek refuge in the guise of native or neutral groups to gain immunity. 

The meaning of “political activity,’ on the other hand, is narrowly re- 
stricted, being confined by the terms of the statute to activities the pur- 


48 54 Stat. 1201 § 2(a) (1940), 18 U.S.C.A. § 15(a) (Supp. 1942). 
49 54 Stat. 1201 § 1(b) (1940), 18 U.S.C.A. § 14(b) (Supp. 1942). 
5° Thid. 
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pose or aim of which is the control by force, or overthrow, of the United 
States Government, any state government, or a political subdivision of 
either.* Thus, any organization that proposes, or pretends to propose, 
to gain control of the government by peaceful means is not engaged in 
political activity! Any group that aims at dictatorship in any.manner 
other than by violent upheaval, any group that spreads vicious propa- 
ganda, intended to disrupt the peace and concord of the people, is exempt 
as an organization not engaged in politics! In this respect, the Act is the- 
oretically far weaker than the Foreign Agents Registration Act. In prac- 
tice, it will necessarily fall down even further, because no subversive 
group will admit that it intends to overthrow the government. Actually, 
the only organizations that registered in the first year-and-a-half of the 
Act’s existence were groups aiming at the overthrow of the Nazi govern- 
ment, an activity subversive only to our enemies. This definition of “‘po- 
litical activity” is similar to the fourth ground in the Act for registration 
of an organization, except that the latter, while extending to the over- 
throw of any country, limits its effectiveness by even narrower require- 
ments of violence. 

“Civilian military activity” covers a rather wide range, including in- 
struction in the use of firearms or other weapons, or any substitute for 
them, military and naval science, military style drills or parades, ma- 
neuvers, or any organized activity which, in the opinion of the Attorney 
General, constitutes preparation for military activity. With the provi- 
sion allowing substantial leeway to the Attorney General, the field of 
civilian military activity is sufficiently covered. It is strange, however, 
that the Nazis’ Camp Nordland was never required to register under this 
section, unless, perchance, it was operated exclusively for educational 
purposes. 

An organization is “subject to foreign control” if 1) it solicits or ac- 
cepts financial contributions, loans, or support of any kind, directly or 
indirectly, from, or is affiliated in any manner with, a foreign government, 
or a political subdivision thereof, or any agent or instrumentality of such, 
or a political party in a foreign country, or an international political or- 
ganization; or 2) its policies, or any of them, are determined by, at the 
suggestion of, or in collaboration with any such foreign influence.* This 


definition was intended, and is broad enough, to cover all foreign influence, 
good or bad. 


5* 54 Stat. 1201 § 1(c) (1940), 18 U.S.C.A. § 14(c) (Supp. 1942). 
5? 54 Stat. 1201 § 1(d) (1940), 18 U.S.C.A. § 14(d) (Supp. 1942). 
53 54 Stat. 1201 § 1(e) (1940), 18 U.S.C.A. § 14(e) (Supp. 1942). 
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Specific exceptions accorded to dipiomatic representatives, consular 
officers, and various other groups* leave huge gaps in the administration 
of the Act. Each organization unable to wriggle out of this mass of loop- 
holes, and managing, somehow or other, to come within the purview of 
the Act, must register with the Attorney General. Each six months after 
registration, a registered organization must file a supplementary state- 
ment to keep the record straight. All statements must be subscribed, 
under oath, by all the officers of the organization.*s Here again, as pointed 
out in connection with the Foreign Agents Registration Act, there exists 
a loophole in the 30-day period allowed for filing statements. During 
this time, any activities might be engaged in, or any sums of money ex- 
pended, without any record appearing in the report. 

The required registration statements are exhaustive, and in this re- 
spect at least the Voorhis Act represents a considerable advance over the 
Foreign Agents Registration Act. Each Voorhis Act registrant is required 
to disclose :* 


1. The name and post office address of the organization and all its branches. 

2. The name, address, and nationality of each officer of the organization and all its 
branches. 

3. The membership qualifications of the organization. 

4. The aims and purposes of the organization, and the measures by which they are 
to be accomplished. 

5. The addressés of the meeting places of the organization and its branches, and the 
times of meeting. 

6. The name and address of each person who has contributed in any manner to the 
organization or its branches. 

7. A detailed statement of the assets, liabilities, and income of the organization and 
its branches. (There is no requirement for a statement concerning expenditures, 
seemingly a most important omission.) 

8. A detailed description of the activities of the organization and its branches. 

9. A description of the uniforms, badges, or other means of identification prescribed 
by the organization, and worn or carried by any of its officers or members. 

10. A copy of each publication or item issued or distributed directly or indirectly by 
the organization, its branches, or by any member of the organization under its 
authority or with its knowledge, together with the name of the author, and the 
name and address of the publisher. 

11. A description of all weapons owned by the organization or its branches, identified 
by the manufacturer’s number thereon. 


s4 One other exemption, added to the bill shortly before passage, applies to nationally recog- 
nized organizations of veterans of the United States armies, although it seems clear that they 
would not have had to register in any event under the definitions, 54 Stat. 1201 § 2(b)(5) 
(1940), 18 U.S.C.A. § 15(b)(5) (Supp. 1942). 


55 54 Stat. 1201 § 2(a) (1940), 18 U.S.C.A. § 15(a) (Supp. 1942). 
56 54 Stat. 1201 § 2(c) (1940), 18 U.S.C.A. § 15(c) (Supp. 1942). 
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12. The manner in which the organization is subject to foreign control, if it is. 

13. A copy of the charter, articles of association, constitution, by-laws, rules, regula- 
tions, agreements, resolutions, and all other instruments relating to the organiza- 
tion, powers, and purposes of the organization or of its branches. 

14. Such other information and documents pertinent to the purpose of the Act as the 
Attorney General may require. 


It will readily be seen that information secured through such registra- 
tion statements might be extremely useful, whether or not the Attorney 
General exercises his right to require further information. This section 
is, in fact, by far the most satisfactory part of the Act. The statements 
filed are of public record, open to such public inspection and examination 
as the Attorney General may prescribe under his power to issue rules and 
regulations concerning the administration of the Act.’ 

The criminal provisions of the Act** are far from adequate. The only 
possible violations of the Act are failure to register and false registration. 
There is no express provision making the officers guilty if a corporation 
or association fails to register; hence, in the case of an unincorporated 
association or a corporation without funds available for the payment of 
fines there is no appropriate means of compelling registration.’* Although 
every organization within the four prescribed categories is supposed to 
register, it is not made unlawful to act without registering. Nor does the 
second criminal provision mean anything in the present state of enforce- 
ment of the Act. Unless statements are made, obviously there can be no 
prosecution for making false or misleading statements. 


THE INTENTION OF CONGRESS 


The legislative bills® which eventually resulted in the Voorhis Act 
were primarily designed to supplement the disclosure requirements of the 
Foreign Agents Registration Act. In particular, it was contemplated that 
certain types of propagandists not under foreign control should be sub- 
jected to registration requirements. In view of this extension beyond the 
field of foreign relations, Under Secretary of State Sumner Welles recom- 
mended that the administration of the Act be lodged with the Depart- 


57 Ibid. 

8 54 Stat. 1201 § 4 (1940), 18 U.S.C.A. § 17 (Supp. 1942). 

5% The Institute Report of June 13, 1941, pointed to a similar defect in the original Foreign 
Agents Registration Act, which has since been cured by amendatory legislation. 

6 H.R. 9275, introduced on April 8, 1940; H.R. 9849, introduced on May 21, 1940; H.R. 
10078, introduced on June 13, 1940; H.R. 10094, introduced on June 14, 1940; H.R. 10147, 
introduced on June 22, 1940. The bill finally enacted was H.R. 10094. The successive bills 
were all introduced during the third session of the 76th Congress. 
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ment of Justice rather than with the Department of State,™ and this 
recommendation received Congressional acceptance. A special attempt 
was made to avoid some of the defects that experience had revealed in the 
Foreign Agents Registration Act, such as the elimination of “‘sub-agents” 
from the registration requirements.” 


The purpose of the legislation was clearly set forth in the Report®* of the 
House Committee on the Judiciary, which declared: 


Freedom of political expression is a fundamental principle of democracy. A serious 
problem arises, however, where political organizations exist in a democracy which are 
substantially controlled or directed by a foreign power and seek to pursue a policy in a 
democracy like the United States for the benefit of that foreign power. 

In like manner democratic government is threatened by the presence of private 
organizations engaging in military activities or preparing their members for an at- 
tempt at a forcible seizure of power and overthrow of constitutional government. 

The principle upon which this bill is,based is that there is no place in a democracy 
for under-cover political organizations. Without in any way interfering with freedom 
of political activity, the passage of this legislation would mean that it would be unlaw- 
ful for any political activities, inimical to the constitutional government, to be carried 
on, unless the full facts concerning such activities are made known. 


Actually, the statement that the legislation would make it unlawful for 
such activities to be carried on without registration is inaccurate, since 
the illegality consists not in carrying on the acts, but in failing to register. 
Thus, even where there is a failure to register, the activities are neither 
made illegal nor prevented. 

The sponsors of the bill contemplated that under it the Communist 
Party and the German-American Bund would have to register.*4 On the 
other hand, they gave repeated assurance that the legislation would not 
cover labor organizations or fraternal organizations.® The legislative his- 


&« See letter of June 8, 1940, addressed to Congressman Hatton W. Sumners, Chairman of 
the House Committee on the Judiciary, printed in H.Rep. 2582, 76th Cong. 3d Sess. (June 17, 
1940). This letter referred to H.R. 9849, 76th Cong. 3d Sess. (May 21, 1940), which contained 
most of the elements of the present Act. 


2 See comments of Congressman Stefan, 86 Cong. Rec. 12146 (1940). The legislative his- 
tory of the Act also indicates that Section 2(a) (4) dealing with organizations seeking the “‘over- 
throw of a government” was designed to protect not only governments in the United States 
but also those of our sister republics to the south. See 86 Cong. Rec. 12828 (1940). 


6s H. Rep. 2582, 76th Cong. 3d Sess. 182 (1940). 4 Thid. at 2. 


6s “Tt is said this bill will include labor organizations but my answer to that is that 
labor organizations do not engage, under any circumstances, in political activities such as 
political activity is defined in this bill, because they are not trying to establish, control, seize, 
conduct, or overthrow the Government. This bill cannot cover a labor organization by any 
stretch of the imagination. I have consulted with labor attorneys and other prominent people, 
and they tell me they are certain that is true.” Statement of Congressmian Voorhis, 86 Cong. 
Rec. 12146 (Sept. 13, 1940). 
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tory of the bill shows a persistent concern to eliminate from the scope of 
the bill organizations which Congress did not consider dangerous. Thus, 
the definition of “political activity” which at first included activity aimed 
at “the establishment, control, conduct, seizure, or overthrow of a gov- 
ernment,” was first amended by adding the phrase “‘by force,’ and later 
rewritten” to its present form: “control by force or overthrow of the 
Government of the United States.” Thus, in its concern for civil liberties, 
Congress narrowed the scope of the legislation to a point where neither 
of the organizations specifically mentioned in the Committee Report could 
be persuaded or compelled to register under the Act. 


THE PLACE OF THE ACT TODAY 


Since the passage of the Voorhis Act, two conditions affecting the pur- 
pose and scope of that Act have changed. In the first place, we are no 
longer at peace. The activities of organizations openly connected with 
any of the Axis governments or countries have largely disappeared from 
public view. Their political or civilian military activities, as defined in 
the Act, are probably treasonable. They still exist, but they have taken 
cover, and from behind that cover are engaging in an organized cam- 
paign of sabotage and fifth column activity. The problem in this direc- 
tion has accordingly become one of suppression rather than of disclosure. 
In the second place, the Foreign Agents Registration Act, which was a 
weak reed when the Voorhis Act was passed, has now undergone a series 
of strengthening amendments, and its administration has been trans- 
ferred to the department which is administering the Voorhis Act. There- 
fore, the provisions of the Voorhis Act dealing with foreign-controlled 
organizations have become excess baggage in administration. 

Henceforth, the administration of the Voorhis Act must be turned in- 
ward—upon subversive activities which cannot be traced to the Axis 
countries but which are apparently of native origin—and not outward, 
upon the countries which we know to be our enemies. Subversive propa- 
ganda today will be even more subtle and far more difficult to trace than 
in the past. It will scrupulously avoid any manifestation of disloyalty; 
it will wear a guise of patriotism. It is more than ever necessary, then, to 
throw light upon native organizations engaged in propaganda. 

But it may be doubted whether the Act, in its present form, will be of 
any material value against such native organizations. In its present form, 
the Act applies only to those native organizations which attempt to con- 


66S. Rep. 2172, 76th Cong. 3d Sess. (1940). 
*7 86 Cong. Rec. 12828 (1940) and H. Rep. 3024, 76tb Cong. 3d Sess. (1940). 
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trol or overthrow the government by force, or which combine such at- 
tempts with civilian military activity. Probably few of our native groups, 
such as the Silver Shirts, or the Ku Klux Klan, could be proved to fall 
within these two categories. Quasi-military activities, which used to be 
so popular among these groups some years ago, have now been publicly 
abandoned, and utterances about seizing the government and marching 
on Washington are no longer very common. The real vice of such organi- 
zations today is that they sow racial and religious hatred, create distrust 
of democracy, and stir up fear and disloyalty. But this is all slyly and 
subtly done; only in rare cases, therefore, will such organizations run 
afoul of the Act. If the propaganda of such organizations follows the 
Axis line too closely, they may incur the charge of foreign control, under 
the Act, and there is a possibility of prosecuting them as foreign-con- 
trolled organizations if one of the other elements is present. However, 
the possibility is none too good. 


SUGGESTED REMEDIES 


There are perhaps two ways in which this basic defect in the present 
Act could be eliminated. One way would be to require the registration 
of desirable as well as undesirable organizations, thus eliminating the 
element of self-incrimination from the mere fact of registration. This is 


probably what the Department of Justice tried to do when it persuaded 
a few anti-Nazi organizations to register. But the defects of the Act itself 
in this direction were too vast to be bridged by such administrative 
measures. Nothing less than thorough revision of the statute can make 
registration under it as normal and undamaging a process as incorpora- 
tion, and thus eliminate the chief obstacle to the securing of registration 
statements under the present Act. A second way of curing the defects of 
the present Act would be to publicize not merely what various organiza- 
tions are willing to reveal about themselves but also what qualified investi- 
gators are able to discover and reveal about them. That is to say, the 
principle of publicity ought not to be limited to autobiographical public- 
ity, particularly when the organizations whose activities are legitimately 
of greatest public interest are likely to be most diffident about self-ex- 
posure. 

These two cures for the defects of the present Act are by no means 
inconsistent with each other, and it should be possible to draft an amended 
act which will remove the chief obstacle to organizational autobiography, 
and at the same time facilitate the gathering and publicizing of additional 
information from other sources concerning those organizations that fail 
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to produce accurate and revealing autobiographies. Such a law might 
well require registration of all organizations engaged in political activities. 
A definition of such activities generally following that contained in the 
McKellar-Sumners Act® would probably prove workable. 

There are, however, several potential objections to a broad registra- 
tion statute which should be considered. First, there is the objection that 
registering always involves an expenditure of time and energy, and the 
risk of error and prosecution. In the second place, it may be objected that 
such registration involves a duplication of effort where organizations are 
already required to file public information under state or federal laws 
dealing with political parties, publications, corporations, or other organi- 
zations. These objections are not only reasonable in themselves but likely 
to evoke strong representation before Congress. It would therefore seem 
the part of reason, as well as good horse-sense, to allow a more or less 
flexible power to the administrator of the Act to exempt from the registra- 
tion requirement organizations which are required to register under other 
laws (e.g., governing political parties or second-class mailing privileges), 
or which, as in the case of churches, may have some valid social reason for 
not registering. 

As for the objection that registration takes time and effort and in- 
volves risks of error and punishment, this is likely to have less and less 
appeal as war conditions make registration more and more of a normal 
activity. There should, however, be a reasoned attempt in the law and in 
the regulations and forms issued under the law, to keep to a minimum 
the data which all organizations required to register are asked to furnish. 
Filling out a forty-page questionnaire may be viewed as a mild sort of 
punishment when the duty is limited to avowedly subversive organiza- 
tions, but if a duty to register is to be laid upon all organizations partici- 
pating in the political life of our nation, the duty should be narrow, brief, 
and simple. Clearly, holding to a minimum the information which regis- 
trants are required to furnish would not diminish the efficacy of the Act if 
its administrator were empowered to require the furnishing of additional 
information where special circumstances so warrant. 

A further objection to an all-inclusive registration act is that the dis- 
closure required by the Act or by the administrator through his power 
to probe beyond the registration statement may injure organizations val- 
uable to the functioning of democratic society. Many organizations en- 
gaged in struggles with other organizations might thus be exposed to the 
attacks of their enemies, to possible discrimination against their mem- 

See p. 116 supra. 
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bers and leaders, or to financial loss. One way to meet, at least partially, 
this objection is to restrict the initial disclosure required by the registra- 
tion to impersonal information, such as the address, charter, and purposes 
of the organization, omitting personal information such as membership 
and contributors’ lists, and to permit further administrative probing only 
in accordance with certain standards. Such standards might permit fur- 
ther disclosure where the original statement is incomplete, inaccurate, or 
misleading, or where independent sources of information indicate public 
interest in additional information. These limitations would, of course, 
still leave room for misuse of administrative power and abuse of informa- 
tion revealed. The only ultimate remedy for such abuses is public reac- 
tion based upon knowledge of the use of the registration act by adminis- 
trative or private agencies for illegitimate purposes. 

While objections to registration could be largely eliminated by use of 
the foregoing safeguards, the efficacy of the Act would be greatly in- 
creased by the use of hearings® at which qualified private witnesses or 
government investigators might give public testimony, subject to all the 
safeguards of notice, cross-examination, and rebuttal, concerning the fail- 
ure of registrants to register or to disclose their real purposes and activities 
in their registration statements. The experience of the Dies Committee 
has shown how powerful a demand such hearings make upon the atten- 
tion of the public, and presumably an administrative agency bound by 
the normal canons of due process could avoid the charges of unfairness 
that have been leveled against the Dies Committee even by its own 
members. A further safeguard against partisanship would be a provision 
allowing the initiation of hearings by private persons willing to assume 
the burden of showing inaccuracies and omissions in registration state- 
ments. In order to make such hearings fair and effective instruments in a 
campaign of public enlightenment, legislation such as is here proposed 
should sanction the use of subpoenas to compel the attendance of wit- 
nesses and the production of papers. 

Violation of the requirements of the law should subject the offender 
not only to the.usual penalties of fine and imprisonment, which generally 
affect individuals more than organizations, but also to special require- 
ments as to the labeling of future propaganda such as those now included 
in Section 4 of the McKellar-Sumners Act. This would not only serve as 
an effective deterrent but would further the purpose of disclosure in cases 
where disclosure is most important. 


‘9 This is particularly the case now, when the great demand and inadequate supply of gov- 
ernment investigators available for secret investigations constitutes a special argument for 
public hearings as a means of securing information. See p. 121 supra. 
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Of course, the loophole in the present Voorhis Act by which unincor- 
porated associations may refuse to register with impunity should be elimi- 
nated. This can be easily accomplished by making the failure of officers 
to register a punishable offense. 

Legislation along the foregoing lines would accomplish with respect to 
native organizations the same ends that the amended Foreign Agents 
Registration Act seeks to bring about with respect to foreign-controlled 
agencies. Such legislation should appropriately be administered by the 
same agency that is charged with the administration of the amended 
Foreign Agents Registration Act. There is, however, one distinction 
which must be considered in the administration of the two Acts. Most 
Americans consider foreign-controlled propaganda agencies to be some- 
thing that we could do without very well, and there is not likely to be any 
objection to a rigorous set of requirements with respect to registration, 
disclosure, and labeling of their propaganda. Domestic political organiza- 
tions, on the other hand, are essential to our democracy, and therefore 
greater care must be taken not to impose onerous burdens upon such or- 
ganizations. Some of the basic implications of this distinction have al- 
ready been traced. 

Legislation along the foregoing lines should go a long way toward giving 
the American public a fair and comprehensive view of subversive and 
anti-subversive organizations within the United States. Whether or not 
such legislation deserves a permanent place in our political structure, 
however, must be regarded as still an open question. It seems desirable, 
therefore, to recognize the experimental character of such legislation by 
making the proposed law a statute of fixed duration, expiring after, say, 
three years. Such a provision would provide an extra safeguard against 
the perversion of the statute into a weapon for harassing critics of the 
government. 


THE ALIEN REGISTRATION ACT 


A survey of registration statutes utilizing the method of exposure in 
combating totalitarian propaganda must take account of the Alien Regis- 
tration Act of June 28, 1940.7” Apart from provisions of this Act dealing 
with the counseling of insubordination within the armed forces, sedition, 
and deportable offenses, the Act includes a comprehensive scheme for 
the registration and fingerprinting of aliens within the United States or 
seeking admission to the United States. 


7 54 Stat. 670 (1940). The registration sections of the Act appear in 8 U.S.C.A. §§ 451- 
60 (1940). 
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PROVISIONS OF THE ACT 


The Act requires that “every alien now or hereafter in the United 
States” shall register and be fingerprinted, unless his presence within the 
United States is for a period of less than thirty days. In the case of aliens 
under the age of fourteen, the duty of registration devolves upon parents 
or guardians.” 

The Commissioner of Immigration and Naturalization is authorized 
to designate postoffices or other places for registration, and is further 
authorized to prescribe forms for registration.” The statute itself pre- 
scribes the matters to be covered by such forms in these words:73 

Such forms shall contain inquiries with respect to (1) the date and place of entry of 
the alien into the United States; (2) activities in which he has been and intends to be 
engaged ; (3) the length of time he expects to remain in the United States; (4) the crim- 


inal record, if any, of such alien; and (5) such additional matters as may be prescribed 
by the Commissioner, with the approval of the Attorney General. 


It provides also that records made thereunder shall be confidential and 
“available only to such persons or agencies as may be designated by the 
Commissioner with the approval of the Attorney General.”’4 Once regis- 
tered, aliens are required to give prompt notice of each change of resi- 
dence.* The Act is buttressed by appropriate criminal sanctions,” and 
contains various special provisions affecting foreign government officials 
and other limited classes of aliens not regularly resident in the United 
States.”7 


THE INTENTION OF CONGRESS 


Analysis of the legislative history of the Alien Registration Act is pe- 
culiarly difficult because the Act deals with a number of other subjects, 
and the registration provisions of the Act appear, disappear, and reappear 
in curious fashion as the bill wends its way through committees and the 
two Houses of Congress.” Yet the general objectives of those who spon- 


7 54 Stat. 670 § 31 (1940), 8 U.S.C.A. § 452 (1940). 

72 54 Stat. 670 § 33 (1940), 8 U.S.C.A. § 454 (1940). 

73 54 Stat. 670 § 34(a) (1940), 8 U.S.C.A. § 455(a) (1940). 

™ 54 Stat. 670 § 34(b) (1940), 8 U.S.C.A. § 455(b) (1940). 

75 54 Stat. 670 § 35 (1940), 8 U.S.C.A. § 456 (1940). 

76 54 Stat. 670 § 36 (1940), 8 U.S.C.A. § 457 (1940). 

77 54 Stat. 670 § 32(a) (b) (1940), 8 U.S.C.A. § 453(a) (b) (1940). 


7 A general registration requirement in the original draft of the legislation, sponsored by 
Congressman Howard Smith, was cut down by the House Committee on the Judiciary to 
cover only the registration of future immigrants; the Senate at first agreed to this limitation, 
but, upon reconsidering the matter in the fateful spring of 1940, restored the broad requirement 
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sored the legislation, reluctantly agreed to by those who at first opposed 
it,” emerge with reasonable clarity from the committee reports and floor 
debate. 


The situations to be remedied by the Alien Registration Act, were: 


1. Lack of knowledge about aliens illegally in this country.* 

2. Lack of check on criminal activities by aliens in this country through use of finger- 
prints.* 

3. Lack of knowledge of the number of aliens in this country.” 

4. Lack of knowledge concerning the subversive activities of aliens.* 


In spite of denials of prejudice and assertions that no stigma attached 
to alien registration,*‘ it is manifest that some, at least, of the sponsors of 
the bill thought that aliens as a group are suspicious characters.** The 
coupling of the provisions for fingerprinting and registration of aliens 
with provisions aimed at anti-democratic agencies and alien criminals 
may be viewed as reflecting the attitude that the alien is dangerous to our 
democratic institutions. Little attention was paid to evidence, adduced 
by a number of Congressmen,® that our aliens are not less law abiding 


of total registration, and the House promptly accepted this change. 86 Cong. Rec. 9032 
(1940). 


79 Congressman Celler, who originally drew the minority report against the bill, later de- 
clared: “I repeat, we should register aliens and citizens alike. There should be no discrimina- 
tion. I drew the minority report against this bill originally, because it provided some very 
harsh provisions against aliens. Some of the harshness and some of the severity of the original 
bill have been eliminated. .. . . In fear of a worse bill, we must accept this bill.” 86 Cong. Rec. 
9035 (1940). 


se “Tt is not definitely known how many aliens we have in this country who have entered 
unlawfully, and the only way to determine that fact is by rigid registration of all aliens in the 
United States.” Congressman Blackney, 84 Cong. Rec. 10365 (1939). See also statement of 
Congressman Taylor, 84 Cong. Rec. 9533 (1939). 


%S. Rep. 1721, 76th Cong. 3d Sess. at 2 (1940). 
82 See statement of Congressman Taylor, 84 Cong. Rec. 9534 (1939). 


83 “The committee was of the opinion that it would be necessary to set up machinery for 
registration and fingerprinting of all aliens now in the country in order to maintain any kind of 
check on possible unlawful and subversive activities among aliens already here.” S. Rep. 1721, 
76th Cong. 3d Sess. at 2 (1940); see also statements of Congressman Keefe, 84 Cong. Rec. 
9540 (1939); and Blackney, 84 Cong. Rec. 10365 (1939). 


84 “At first, I confess, Mr. Speaker, I was somewhat skeptical . . . . because in the past this 
operation [fingerprinting] smacked somewhat of criminal implications, but after a careful 
consideration of the matter I have come to a different conclusion.” Congressman Taylor, 
84 Cong. Rec. 9533 (1939). 

“There is no stigma connected with it.” Congressman Hobbs, 84 Cong. Rec. 10358 (1939). 


8s See statements of Congressman Keefe, 84 Cong. Rec. 9540 (1939); Blackney, 84 Cong. 
Rec. 10365 (1939); and Smith, Hearing before a Subcommittee of the Committee on the 
Judiciary, United States Senate, on H.R. 5138, 76th Cong., 3d Sess. at rr (1940). 


86 84 Cong. Rec. 10362 et seq. (1939). 
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than our citizens. Undoubtedly the driving force behind alien registra- 
tion was the force of fear, born of ignorance, on the part of native-born 
Americans with respect to aliens. This ignorance and fear are particularly 
powerful in sections of the country where few if any aliens live, and repre- 
sentatives of these sections played a leading part in the enactment of the 
measure. It is, however, one of the redeeming features of disclosure legis- 
lation that it establishes a reasonable technique for alleviating such ig- 
norance and fear, which otherwise might find cruel and dangerous outlets. 
Since the passage of the Alien Registration Act of 1940, none of the many 
pending punitive measures directed against aliens as a class has made 
any headway in Congress. 


THE ADMINISTRATION OF THE ALIEN REGISTRATION ACT 


The administration of the registration provisions of the Alien Regis- 
tration Act dispelled the fears of many that it would be a blow to the 
civil liberties of a large part of our population and that it would tend to 
turn most of the registrants against the United States. The administra- 
tion of the Act has been fair, unprejudiced, and unbiased. There was little 
of the suspicious attitude on the part of the people generally that might 
have developed. This may have been owing in part to the simultaneous 
registration of males from twenty-one to thirty-five for selective service. 
Certainly there was nothing of the sort of thing predicted by Senator 
Connally :*” 

We .... thought . . . . informers and others would see to it that the postmasters 
registered all the aliens. I can imagine such a man calling up the postmaster and say- 


ing, “Has Old Man Bohunk over here ever registered as an alien? If not, we want to 
know, and we will see that he comes in 


The favorable reaction on the part of the aliens may be explained by the 
fact that, while this law was strange and unusual in the annals of the 
United States, Europeans were quite familiar with the requirement of 
constant police registration, with the necessity of showing their pass- 
ports on any and all occasions, and of notifying and registering with the 
police any permanent, and often any temporary, change of residence. 
Therefore, in many cases they felt reassured by the knowledge that they 
had registered with the constituted authority in the fashion to which they 
had been accustomed abroad. 

Reports from various sources indicate that the task of registering more 
than five million aliens was carried out with courtesy and consideration. 
Special problems received special attention. Every effort was made to 


87 86 Cong. Rec. 8344 (1940). 
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assure the aliens that the fingerprinting did not imply discrimination. 
Many of those who registered did so cheerfully and with a sense of satis- 
faction that they were proving their loyalty and real affection for this 
country. 

Credit for handling the delicate job so skillfully goes to the administra- 
tive wisdom of then Solicitor General (now Attorney General) Francis 
Biddle in appointing Earl G. Harrison as Director of Alien Registration, 
and backing him in his conduct of the work. Mr. Harrison recognized the 
Alien Registration Act as an opportunity to gain the confidence of the 
large alien population, and to draw them closer into the main streams of 
American life. 

On December 8, the value and usefulness of the Alien Registration Act 
was proved. The United States Government had available the detailed 
records of practically every alien in the United States. These records 
proved invaluable in rounding up the suspect alien enemies, in determin- 
ing what actions were necessary against concentrations of alien enemies, 
in studying the possible effects of military orders on alien enemies, and 
in effecting a more sympathetic attitude toward the loyal, trustworthy 
alien “enemies.”’ Since the government was able to proceed so effectively 
against dangerous alien enemies in the country, vigilantism and hysterical 
cries for mass action against the Germans, Italians, and Japanese among 
us were probably less serious than they otherwise would have been. 

In pursuance of the President’s proclamations of December 7 and 8, 
provision was made and regulations adopted for a registration of enemy 
aliens within our borders. This registration showed in its scope and ques- 
tions the understanding attitude of the Department of Justice in that it 
permitted the so-called “friendly alien enemy” an opportunity to explain 
in detail the reasons for his residence in the United States and for his leav- 
ing his native land, and possibly removed some of the stigma and fear 
attaching to the term “alien enemy,” since it offered him an official oppor- 
tunity to explain his loyalties. 

At the time of this registration a type of booklet or, as regarded by 
many of the aliens, passport, showing that he had registered and was 
duly recognized as being legally entitled to proceed with his business, was 
issued to each registrant. 

The previous registration under the Alien Registration Act had fa- 
miliarized the aliens with the procedure of registration, and the mere fact 
that the wartime registration was also conducted at the postoffices pos- 
sibly quelled some of the uneasiness as to his status in the mind of the in- 
nocent or friendly alien enemy. 
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In view of this history, a fair appraisal of the Alien Registration Act 
must acknowledge that however mistaken the assumption of alien dis- 
loyalty which helped to bring about this law may be, the law has not 
harmed the civil liberties of aliens; has been of considerable use to the 
government in its handling of the “alien enemy” problem; and has at 
least helped to eliminate a dangerous sense of fear and uncertainty in the 
public mind and in Congress with respect to the place of aliens in our 
country’s life. 


GAPS IN EXISTING DISCLOSURE LEGISLATION 


While it cannot yet be said that disclosure legislation has proved to be 
a perfect antidote for the poison of anti-democratic propaganda, it may 
fairly be concluded that such legislation is a useful weapon in the struggle: 
that unlike other weapons it does not threaten the democracy that wields 
it; that in practice this legislation has not been administered in a partisan 
or oppressive manner or in such a way as to interfere with the civil lib- 
erties of any one; that the enforcement of these laws has raised the level 
of political understanding on the part of the general public and, even more, 
on the part of the federal executive departments; and finally, that the 
defects which have thus far appeared in statutes of this type are techni- 
cally remediable. Our analysis of the three principal statutes in this field 
points to the need for a more complete and effective coverage and exposure 
of anti-democratic propaganda than has yet been achieved. But our anal- 
ysis would not be complete without an attempt, based on a bird’s-eye- 
view of the field of anti-democratic propaganda, to determine whether the 
three statutes examined cover this entire field and whether new legislation 
is needed to complete the defenses of our democracy. 

The three statutes examined apply the method of disclosure to the ac- 
tivities of foreign agents, subversive organizations, and aliens. But any 
comprehensive view of anti-democratic propaganda activities in the 
United States indicates that such activities are frequently carried on by 
citizens, not on the pay roll of any foreign principal, who do not operate 
through the medium of subversive organizations. The question should 
therefore be faced: Can disclosure legislation be applied to propaganda 
activities of this character? 

It may be that a broadening of the Voorhis Act for the registration of 
organizations, such as has been suggested in the preceding pages, would 
bring nearly the whole domain of anti-democratic propaganda under dis- 
closure requirements. But there would still remain the possibility of in- 
dividual propagandists, using the favorite Fascist “divide and conquer” 
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techniques, to undermine our polity by sowing hatred and dissension in 
our midst. If the Voorhis Act is not broadened in the manner suggested, 
then activities in this direction by domestic organizations as well as by 
individual citizens will go unscouted. The hate campaigns which are de- 
signed to break apart our society into a maze of conflicting racial and reli- 
gious groups are probably in the long run a much greater threat to our 
democracy than the activities of all foreign agents, subversive organiza- 
tions, and aliens put together. For the fact is that highly respectable men 
in public life and organizations of patriotic citizens frequently engage in 
such propaganda activities; these activities, directed particularly against 
Negroes, Jews, Catholics, aliens, and citizens of foreign birth or parentage, 
threaten, moreover, to deprive the United States of the loyalty of more 
than half its present population, and to alter the patriotism of the re- 
mainder of our people into an intolerant sectarian group solidarity. Is 
there no way of subjecting this anti-democratic propaganda to some effec- 
tive public scrutiny through the use of appropriately framed disclosure 
legislation? 

A minimum objective of such legislation would necessarily be the ex- 
posure of the authorship and sponsorship of a growing mass of anonymous 
propaganda designed to inculcate hatred of racial and religious groups 
within our nation. Whatever may be the right of an American to calumni- 
ate his fellow citizens of other races or religions, there is at least a recipro- 
cal right in his neighbors and in his government to investigate and expose 
the source and the substance of his calumnies. This right must be exer- 
cised if the integrity of our democratic process and the unity of our na- 
tion are to be preserved in the face of a carefully organized campaign by 
the Nazi forces and their allies to instill the poisons of disunity in the 
American body politic. 

A statutory requirement that such propaganda show on its face the 
source from which it comes would involve neither a violation of civil 
liberties nor a departure from tested principles which have already been 
applied in the field of propaganda as well as in the field of foods and drugs, 
political advertising, trade in securities, and other important fields of 
civilized life. It may be that within the structure of our Federal Govern- 
ment a part of this problem ought to be left to the states. Yet, there are 
lines of federal responsibility along which no state action can be as effec- 
tive as action of national scope. Control of the mails and of imports can- 
not be exercised by local governments, and if the nation is to be pro- 
tected against the misuse of national instruments for the distribution of 
anonymous anti-democratic propaganda, that protection can only be af- 
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forded by national legislation. So, too, our national elections have come 
to be field-days for the forces that seek to sow the seeds of internal dis- 
sension, and here again the Federal Government must take whatever ac- 
tion the situation demands.** The Special Senate Committee to Investi- 
gate Campaign Expenditures, of which Senator Gillette was chairman, 
found that in the 1940 national election one-third of all the campaign lit- 
erature it was able to collect was wholly anonymous, and that this in- 
cluded the most virulent, dishonest, and scurrilous campaign material 
published.*® A bill introduced by Senator Gillette to meet this problem 
proposed to render it a federal offense to circulate “published matter 
which exposes, or tends or seeks to expose, to public hatred or contempt 
any group or class of persons, comprised of or including persons who are 
citizens of the United States or subject to the jurisdiction thereof, because 
of race, religion, descent, or nationality, and which is designed to influence 
any election” to any federal office. It further proposed to bar such anony- 
mous propaganda from the mails and from importation into the United 
States. 

The Gillette bill does not stop with a set of prohibitions. Recognizing 
the simple fact, to which the history of our labor legislation bears ample 
testimony, that important social reforms cannot be achieved by mere 
prohibition, the bill proposes to set up special administrative machinery 
which is to be charged with responsibility for bringing to light the author- 
ship and sponsorship of the scurrilous propaganda against which the bill 
is directed. Of the activities of such an agency, the report to which refer- 
ence has already been made™ has this to say: 

An essential part of this bill is the provision establishing an Office of Minority Re- 
lations to conduct necessary investigations and to issue factual reports on the sources 
of those scurrilous attacks with which this bill is concerned. Such an administrative 
agency should work largely with and through State agencies in those States which at- 
tempt to deal with this problem locally. It should make available to organizations, 
public officials, and other individuals timely and accurate information with respect 
to these scurrilous attacks. By making available the results of its investigations to the 
Bureau of American Ethnology of the Smithsonian Institution and other public and 
private bodies, such an agency would be of inestimable aid in making possible authori- 
tative and accurate answers to the falsehoods and fallacies that are the chief ammuni- 
tion in the Nazi campaign against American unity. These things the proposed agency 
could do without engaging in propaganda, and the bill wisely imposes a division of 
labor, under which the task of exposing the sources of un-American propaganda is ac- 


8 On the constitutional power of the Federal Government in this respect, see Burroughs v. 
United States, 290 U.S. 534 (1934). 


*9 Institute of Living Law, The Gillette Bill for Propaganda Exposure 2 (1941). 
% S. 990, 77th Cong. rst Sess. (1941). %* Note 89 supra. 
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cepted as a responsibility of government, while the task of answering such propaganda 
is left largely to private initiative. 

Obviously, the proposed agency is not intended primarily for law enforcement, a 
function which will necessarily be carried out by the Justice Department, with respect 
to criminal prosecutions, by the Treasury Department, with respect to importation, 
and by the Post Office Department, with respect to the mails. Its functions will be the 
more constructive ones of investigation, research, and the supplying of information. 
In order that the activities of the proposed agency may be removed from suspicion of 
partisanship, the bill provides that the Director of the Office of Minority Relations 
shall be appointed by the President from a list of three nominees presented by the 
chancellor and regents of the Smithsonian Institution. The office of chancellor is held 
by Chief Justice Charles Evans Hughes [now by Chief Justice Stone] and the Board of 
Regents is a nonpartisan body of distinguished scientists and statesmen. The sub- 
ordinate employees of the proposed agency would be subject to civil-service laws and 
regulations, and thus barred from partisan political activities. 

While the Office of Minority Relations might well be established as an independent 
agency, reasons of economy and administration suggest that it ought to be placed with- 
in some existing executive department. Of various departments which may be con- 
sidered in this connection, the Department of the Interior appears to be most appro- 
priate, because of the activities of that Department in dealing with misunderstandings, 
prejudices, and fallacies affecting Indians, the native populations of Puerto Rico, the 
Hawaiian Islands, and the Philippines, and other minority groups, and in fostering 
good relations between these groups and their fellow Americans. Finally, the prob- 
lems with which this bill deals are peculiarly important to Alaska, Puerto Rico, the 
Hawaiian Islands, and the Philippines, and therefore the conduct of this research 
function by the Interior Department would be of value to that Department in man- 
aging its present responsibilities with respect to these territories and possessions. 


The Gillette bill proceeds from a recognition that a poisonous growth 
on American soil is making use of our democratic processes to destroy de- 
mocracy. It springs from the belief that the cure for evils inherent in 
democracy is more democracy, specifically, that exposure to the light is 
the safest and most effective way of dealing with this poison. 

As yet the measure has not had the general scrutiny which legislation 
in this field needs to have before there can be a sound appraisal of its 
merits and its social costs. At best it represents the growing point of the 
law in the field of propaganda exposure. 
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constitutions in several states’ has been hampered by provisions re- 
quiring that a proposed amendment must be ratified by a majority 
of the electors voting for any purpose at the general election at which the 
proposed amendmient is submitted. Most state constitutions require only 
that the votes favorable to a proposed amendment exceed those against 
it. They disregard all who vote in a general election’? at which a proposed 
amendment is submitted, but do not vote either for or against the amend- 
ment in question. The difference in the two systems of amendment is not 
always apparent from a perusal of the text of constitutional provisions, 
but subtle differences in terminology are often attended by substantial 
consequences.* The states which have faulty systems of amending their 
constitutions are Illinois, Minnesota, Mississippi, Oklahoma, Tennessee, 
and Wyoming. 
Amendments may be proposed either by legislatures or by constitu- 
tional conventions.‘ More states require that a majority of those voting 


|: IS the purpose of this essay to show how the amendment of state 


at a general election be obtained in order to call a convention than require 
such a majority to approve a legislatively proposed amendment. The 
count is eighteen to six. Our chief concern, however, will be with the 


* Member of the Illinois and District of Columbia bars, now serving in the armed forces. 
Owing to Mr. Laughlin’s inability to revise and bring these materials up to date, Professor 
K. C. Sears of the University of Chicago Law School has contributed considerably in the final 
preparation of this article. 

Fortunately this number is not great and has decreased during the past fifty years. 

* By voting upon candidates for office, or by voting for or against other proposals. 

3 Appendix A sets forth the citations of the sections of all state constitutions which deal 
with amendment. In Appendix B an attempt is made to analyze and classify the various sys- 
tems by which state constitutions are amended. These appendices will appear following the 
last installment of this article. 

4 See Appendix B. Proposal by initiative petition is not considered in this immediate con- 
nection. 

5 Ibid. It is to be noted, however, that very few states (apparently only two) are so rigid as 
regards the approval of the amendments, or the new constitution, that is submitted by a 
constitutional convention. Generally a special election may be held for such a purpose, and in 
this special election only those interested in voting upon the constitutional proposals will vote. 
This appearance of flexibility may be illusory when it is considered that sometimes a proposed 
constitution is submitted to the electorate as an entirety, and a few unpopular sections may 
secure the defeat of the entire document. Cf. Sears, Horse and Buggy Government, Chicago 
Sunday Times, p. 6 M. (April 30, 1939), as regards the proposed Illinois Constitution of 1922. 
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ratification of amendments proposed by legislative assemblies, rather than 
with the call of constitutional conventions. 

Five of the six states which require a majority of all those voting for 
any purpose at a general election to ratify a proposed constitutional 
amendment also have the same requirements as regards the call of a con- 
stitutional convention. On the other hand, of the eighteen states which 
require a majority of all votes cast for any purpose at a general election 
to call a convention, thirteen permit ratification of a legislatively pro- 
posed amendment by a majority of the votes cast on that amendment. A 
study of the amendment experience of this larger group of eighteen states 
would be complicated by the fact that in thirteen of them an easier meth- 
od of amending the constitution exists, whereas that is not true of the 
smaller group of states. The American people seem generally to have pre- 
ferred the proposal of constitutional amendments by state legislatures 
over the use of constitutional conventions. This study will not be limited, 
however, to those states which now require a majority of all votes cast at 
a general election to ratify an amendment, but will include five additional 
states® which, though formerly employing that system, have either by for- 
mal amendment or by judicial interpretation adopted the system more 
generally used. 

The requirements for constitutional amendment in some states are 
clearly apparent from the language of the constitutions themselves, but 
in other states the amending provisions of their constitutions are unclear 
and ambiguous. In some states it is clearly evident that an amendment 
need only obtain a majority of the votes cast upon the particular amend- 
ment.’ In other states it is manifest that the constitution was intended 
to require a majority of those voting for any purpose at a general elec- 
tion.* There are still other states, however, the meaning of whose consti- 
tutions is far less apparent. The constitutions of Idaho, Indiana, and 
Wyoming provide that a proposed amendment must be approved by a 
“majority of electors.” It has been pointed out® that such language is 

* Alabama, Arkansas, Indiana, Nebraska, and Ohio. 


7 For example, in Iowa it is specified that an amendment, to jbe approved, must be voted 
upon affirmatively by a “majority of the electors voting thereon 


* For example, in Minnesota it is provided that to become effective an amendment must be 
approved by “‘a majority of all the electors voting at said election.” Before 1898 a proposed 
amendment could be ratified in Minnesota by a majority vote thereon. In that year the meth- 
od of amending the constitution was amended and the above language adopted. Without ques- 
tion the legislature, in proposing this amendment to the amending process, intended to restrict 
future amendments to such as might be adopted by a majority of all votes cast at a general 
election. See Anderson, The Need for Constitutional Revision in Minnesota, 11 Minn. L. 
Rev. 189, 192, 193 (1927). 


* Chattin, In re Todd and Constitutional Amendment, ro Ind. L. J. 510 (1935). 
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susceptible of three interpretations: 1) that a majority of all of the quali- 
fied voters in the state is required; 2) that a majority of those voting for 
any purpose at the election at which the amendment is submitted must 
be obtained; and 3) that a majority of those voting upon the amendment 
is sufficient. 

Every one of these constructions enjoys judicial sanction. The first 
finds possible support in a Wyoming case.'® The previous™ leading case 
in Indiana, State v. Swift, took the same position.” In the cases following 
the Swift case™ this theory is qualified by saying that, in the absence of 
actual evidence in the record, the majority of those voting at an election 
wotld be regarded as the majority of the electorate. Such a presumption 
seems, for the cases without such evidence, to announce as a rule of law 
the second of the three interpretations rather than the first. The Idaho 
constitution is worded the same as those of Wyoming and Indiana, but in 
Idaho the third of the three constructions was reached."* The court re- 
versed an administrative ruling that an equal suffrage amendment was 
defeated because it failed to obtain a majority of all votes cast for any 
purpose at the election. The court placed its decision upon the basis of 
practicality, pointing out that the administrative interpretation of the 
constitution would render amendment too difficult. If an analytical basis 
were needed to support the decision, it could be argued that the term 


“electors” refers as reasonably to those voting upon a particular question 
as it does to the total number of eligible voters or to the total number of 


*¢ State ex rel. Blair v. Brooks, 17 Wyo. 344, 99 Pac. 874 (1908). Prior to that case the 
Wyoming Constitution had been administratively construed to require only a majority of 
those voting upon the issue. See Dodd, The Revision and Amendment of State Constitutions 
186 (1910). The court realized that this task of ascertaining the size of the electorate, that is, 
all those eligible to vote, is one of great difficulty, but passed that problem as not involved in 
the case. The case was one in which 12,160 votes were cast for a proposed amendment and 
1,363 against it. Since 37,651 votes were cast at the election it is obvious that less than half 
of those who voted at the election voted in favor of the proposal. It was therefore immaterial 
that there may have been further eligibles who did not vote at all. I know of no Wyoming case 
in which the problem of determining the size of the electorate was squarely presented, that is, 
one in which more than half of those voting at a general election voted in favor of a proposed 
amendment, but one in which the contention was made that the amendment was supported 
by less than half of those eligible to vote. 


** This reference is to the period prior to the decision in In re Todd, 208 Ind. 168, 193 N.E. 
865 (1935), which has completely changed the Indiana doctrine and practice to conform to 
that prevailing throughout the United States. 


*? 69 Ind. sos (1880). This was by way of dictum. Like the Wyoming case, actually the 
affirmative votes were less than half of the total vote cast at the election. 


3 In re Denny, 156 Ind. 104, 59 N.E. 359 (1901); In re Boswell, 179 Ind. 292, 100 N.E. 833 
(1913). 


™ Green v. State Board of Canvassers, 5 Idaho 130, 47 Pac. 259 (1896). 
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persons voting at a particular election.’ As above pointed out, since the 
case of In re Todd,” Indiana has followed the same construction and 
practice as Idaho."” 

The problem of selecting the states to be considered in this essay in- 
volves a degree of discrimination. Arkansas, Illinois, Indiana, Minnesota, 
North Carolina, Oklahoma, Tennessee, Texas, and Wyoming have been 
classified as states in which, in order to obtain a constitutional amend- 
ment, a favorable majority of all those voting for any purpose at a gen- 
eral election must be obtained."* Another source’? included Arkansas, 
Illinois, Minnesota, Mississippi, Oklahoma, Tennessee, and Wyoming, a 
list differing from that found in State Government by omitting Indiana, 
North Carolina, and Texas, and including Mississippi. Professor Dodd,”° 
writing in 1910, listed the states involved as Alabama, Arkansas, Illinois, 
Indiana, Minnesota, Mississippi, Nebraska, Ohio, Oklahoma, Tennessee, 
and Wyoming. Several changes have occurred since Professor Dodd 


*s Compare Stebbins v. Judge of Superior Court of Grand Rapids, 108 Mich. 693, 66 N.W. 
504 (1896); The State ex rel. Allen v. Mayor of St. Louis, 73 Mo. 435 (1881); and People v. 
Town of Berkeley, 102 Cal. 298, 36 Pac. 591 (1894). In each of these cases a majority of all 
votes cast at a general municipal election was necessary in order to obtain popular approval 
on official actions of a non-constitutional nature, that is, approval of a bond issue in the case 
first cited. In the first two cases the statutes involved permitted submittal at either a general 
or a special election, but in those cases the general elections were involved. In the third 
of the above cases the statute required that the submittal be at a general election. When the 
chicaneries of municipal politics are considered, one can understand why a rule different from 
that used in constitutional amendment may be necessary. 


*6 208 Ind. 168, 193 N.E. 865 (1935); see also note 9 supra. 


*7 It was aptly pointed out that under the previous Indiana rule, since special elections are 
permitted in that state, it would be possible for an amendment to be adopted at a special elec- 
tion with an affirmative vote of less than the vote cast against it at a previous general 
election. In State v. Swift, 69 Ind. 505 (1880), a case which established the old Indiana rule, 
such a phenomenon in fact took place. An amendment to liberalize the suffrage requirements 
was declared defeated because it failed to obtain an affirmative vote of more than half the 
total vote cast at the general election at which it was submitted, although the affirmative vote 
exceeded the negative. Later the same amendment was submitted to the voters at a special 
election and was ratified, although the affirmative vote was less than the negative vote cast 
at the prior general election. See Chattin, op. cit. supra note 9. 


8 7 State Government 264 (1934). The inclusion of Indiana is explained by the fact that 
the list was compiled before the decision in In re Todd, 208 Ind. 168, 193 N.E. 865 (1935). 


** Chipp, Fundamental Attitude of the American People Regarding the Amending Process 
(1938), an unpublished thesis classified in the Library of Congress as Number J. K. 2421. 


*° Dodd, op. cit. supra note 10, at 134, 187. 


** He also noted that Oregon had previously employed that system but had changed its 
method of amendment in 1906. My own investigation does not reveal that Oregon ever re- 
quired that a proposed amendment be ratified by a majority of all votes cast for any purpose 
at a general election. Oregon statistics of votes on proposed constitutional amendments date 
as far back as 1902, but they do not state the total vote at the elections. However, they indi- 
cate that an amendment was ratified if there were more affirmative votes than negative votes. 
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wrote.” Therefore, a brief survey of the constitutional provisions, prac- 
tices, and doctrines of the designated states may be of some avail. 

The North Carolina Constitution provides that for adoption an amend- 
ment must be approved “‘by a majority of the votes cast.” A search for a 
judicial construction of this language has not been rewarded, but an 
amendment is regarded by an administrative officer in North Carolina as 
ratified, if the affirmative votes upon the amendment exceed the nega- 
tive.*? Thus, North Carolina is not a state that will be included in this 
survey. Texas would require no notice but for the fact that the list in 
State Government includes it with such states as Illinois. If any doubt is 


apparent from the wording of the Texas Constitution it has been dispelled 
by the Texas Supreme Court.*4 


AMENDMENT EXPERIENCE OF SPECIFIC STATES 


Alabama—Under the Alabama Constitution of 1875, a proposed 
amendment was not ratified unless it was approved by a majority of all 
those voting for any purpose at the general election at which the amend- 
ment was submitted.** An amendment was adopted in 1901, and it ap- 
pears to have been intended to remedy this defect, but it was not abso- 
lutely free from doubt.” As late as 1910, Professor Dodd listed Alabama 
as a state that still required, to adopt an amendment, a majority of all the 


votes cast for any purpose at a general election.” And it is inferable from 
#2 See note 6 supra. 


23 A personal letter received from Mr. T. Eure, Secretary of State of North Carolina, in part 
follows: ‘‘. . . . after an amendment has been proposed by the legislature of North Carolina and 
it is submitted to the people for ratification, it is sufficient that more votes be cast for the 
amendment than against it in order to ratify same.” 


*4 Itasca School District v. McElroy, 103 Tex. 64, 123 S.W. 117 (1909). The constitution 
provides that an amendment shall be effective “‘if it shall appear from said return that a ma- 
jority of the votes cast have been cast in favor” of it. The supreme court squarely defined 
the problem as the determination of what is meant by “votes cast” and decided that that 


term referred to the votes cast for or against a proposed amendment, without reference to the 
total vote cast at the election. 


28 The Constitution of 1875 specifically required that if ‘‘a majority of all the qualified 

electors of the state, who voted at said election, voted in favor of the proposed amendments, 

” Cf. May v. Mayor and Aldermen of Birmingham, 123 

Ala. 306, 26 So. 537 (1899), in which it was held that the legislature could legally provide 

that any one who failed to scratch the proposed amendment from his ballot would be con- 
sidered as having voted in favor of it. 


6 Section 284 was amended to provide that proposed amendments should be ratified if 
voted upon affirmatively, by “a majority of the qualified voters who voted at said election 
upon the proposed amendments.” Section 285, however, after specifying details as to how an 
amendment should appear upon the ballot, provided that “no amendment shall be adopted 
unless it receives the affirmative vote of a majority of all the qualified voters who vote at such 
election.” 

7 Dodd, op. cit. supra note 10 at 187. 
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his book that there existed an administrative practice to this effect. If 
such a practice existed it was abandoned prior to 1912. This doubtful 
situation was settled in 1917 in Harris ». Walker,?* which interpreted the 
amendment of 1901, and held that an amendment which had failed to 


receive a majority of all the votes cast at a general election had been 
adopted.*° 

A thorough search at the capitol of Alabama failed to reveal any sta- 
tistics of the votes cast on proposed amendments in Alabama prior to the 
amendment of 1901. It appears that the situation regarding constitutional 
amendments must have become deplorable, because in 1898 the Alabama 
legislature submitted an amendment with a provision that the ballot 
should have printed upon it the words “For Birmingham Amendment” 
without any negative statement of the proposition; and that any voter 
who did not erase or strike out these words with pen or pencil should be 
counted as having voted for the amendment. By grace of this device the 
amendment received a majority of all votes cast at the general election. 
This method of voting was sustained as valid despite the wording of the 
Alabama Constitution before it was amended in 1901." 


Professor Dodd enumerates three proposed amendments that were sub- 


*8 Statistics of the voting upon proposed constitutional amendments in Alabama have not 
been officially published, but the statistics since 1912 are available at the capitol of the state. 
These show only the votes for and against proposed amendments. The total vote cast at the 
various elections at which the amendments were submitted has not been recorded. It is 
evident, therefore, that a preponderance of affirmative votes was considered sufficient for 
ratification. 

** 199 Ala. 51, 74 So. 40 (1917). 


3° Two arguments were advanced against the amendment. 1) Section 284 referring to pro- 
posed amendments, required that each proposed amendment receive a majority of the largest 
vote cast upon any amendment, whenever two or more amendments are submitted at the 
same election. This was held to be untenable. 2) Reliance was placed upon the provisions of 
Section 285, but the court held that this section should be construed in pari materia with the 
preceding section, and that the word “election” meant the vote upon the particular proposal. 


3* May v. Mayor and Alderman of Birmingham, 123 Ala. 306, 26 So. 537 (1899). The 
statute provided that after the names of candidates for state offices, and before the names of 
the candidates for county offices, should appear the statement “For the Birmingham Amend- 
ment.” It was argued in this case that a majority of the votes obtained at an election by the 
use of such a ballot did not constitute a majority of all votes cast at the election “within the 
spirit and meaning of the constitution” because it did not establish that a majority of the 
voters actually favored the amendment. The court had two answers. 1) All voters are pre- 
sumed to know what is on their ballots, and thus, if they were opposed to the amendment, 
they would have scratched the statement. 2) Literally the constitution was complied with, 
and a majority of the votes were cast in favor of the amendment irrespective of what the 
voters may have intended. It was also argued that this device in effect compelled a general 
election voter to vote one way or the other on an amendment and that compulsory voting 
was not authorized by the constitution. The court answered that this ballot device did not 
compel a voter to vote one’way or the other any more than was true under the constitution 
when an ordinary ballot was used. It merely changes the effect of a failure to vote. 
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mitted to the Alabama voters in the general election of 1908.” One, pro- 
viding for a system of good roads, received 45,794 affirmative votes as 
against 25,806 negative votes, but it failed of adoption because it did not 
receive a majority of 103,399, the total vote cast at the general election. 
Information prior to 1912 is unavailable, but thereafter amendments were 
regarded by the administrative authorities as adopted if they received a 
majority of the votes cast thereon.* 

During 1924 seven amendments were proposed in Alabama and all 
were ratified.*4 In only one instance, however, was the affirmative vote 
in excess of 50 per cent of the total vote cast in the general election. This 
was subsequent to the decision in Harris v. Walker,** and the deficiency 
in the favorable vote on the other amendments was not material. The 
affirmative votes received by the other six proposals varied from 41 to 46 
per cent of the total vote cast at this 1924 election. These percentage 
figures assume an increased significance when it is remembered that 
suffrage is very much restricted in the southern states. It would appear 
that a larger percentage of the electorate in these states would be likely 
to take an interest in constitutional amendment than would be the case 
in many other states. 

Arkansas—The clear wording of the Arkansas Constitution® has 
caused that state to be classified as one in which a majority of all those 
voting at a general election for any purpose is required.*? Such was the 
uniform holding of the early cases.** 

Between 1899 and 1908 seven proposed amendments were submitted 


3? Dodd, op. cit. supra note 10, at 295. 


33 This latter statement is based upon the fact that in the files in the Secretary of State’s 
office containing the election returns, amendments which received more affirmative than 
negative votes carry the notation ‘‘adopted.”” At the same time no statement as to the total 
number of votes cast at the general elections, at which the amendments were submitted, ac- 
companied the data as to the votes upon the amendments. Evidently, after 1912 the adminis- 
trative officers of Alabama construed the amendment of 1901 as having removed the necessity 
that an amendment obtain a majority of all votes cast at a general election in order to be 
adopted. The construction was upheld in Harris v. Walker, 199 Ala. 51, 74 So. 40 (1917). 


34 See the table in 40 Pol. Sci. Q. Supp. 84 (1925) (complete information on 1924 election). 
There were amendments voted upon between 1908 and 1924, and others after 1924, but infor- 
mation as to the total vote cast at the various general elections at which they were submitted 
is lacking. 


35 199 Ala. 51, 74 So. 40 (1917). 


3% Ark. Const. art. 19, § 22, provides that “‘if a majority of the electors voting at such elec- 
tion adopt such amendments the same shall become a part of this Constitution.” 


37 See page 145 and notes 19 and 22 supra. 


3* Rice v. Palmer, 78 Ark. 432, 96 S.W. 396 (1906); St. Louis Southwestern Railway Co. v. 
Kavanaugh, 78 Ark. 468, 96 S.W. 409 (1906); Knight v. Shelton, 134 Fed. 423 (1905). 
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to the voters in Arkansas.** Two were successful because they received a 
majority of the total vote cast at the general election. One amendment, 
providing for a poll tax, received 92,969 out of 151,848 votes or 62 per 
cent of the total, as against 47,368 negative votes, or 31 per cent; the 
other, which made payment of the poll tax a requirement of the right 
to vote, received 88,368 out of a total of 163,674 votes, or 54 per cent of 
the total, as against 46,835 votes (28 per cent). The other five proposed 
during this period failed. Two of them received more negative than affirm- 
ative votes. One of the remaining three affected the pay of members of 
the General Assembly. Although receiving 45,598 votes (38 per cent of 
the total cast at the election) as against 43,982 votes (36 per cent), it 
failed because it lacked a majority of the 119,741 votes cast at the general 
election. Another which failed was an amendment to forbid the loan of 
credit by cities, counties, or the state. It received 45,198 affirmative votes 
(30 per cent), and 44,378 negative votes (29 per cent) out of a total of 
149,780 votes cast at the general election. 

In 1910 an adopted amendment provided that amendments might be 
submitted to the voters by initiative petitions. This amendment also pro- 
vided that “‘any measure referred to the people shall take effect and be- 
come a law when it is approved by a majority of the votes cast thereon 
and not otherwise.” 

Further statistics are available on the State of Arkansas for the years 
1917-1918, 1919-1921," and 1924.” During these periods ten proposals 
were presented to the Arkansas voters. Four were adopted, and three 
were defeated by a majority of negative votes on the proposals themselves. 
Three, all voted upon in 1924, were defeated although they received more 
affirmative than negative votes. Thus, an amendment fixing a debt limi- 
tation upon municipal corporations was not adopted, although it received 
57,854 affirmative votes as against 35,449 negative votes; a proposal to 
increase the size of the supreme court lost even though it received 52,151 
affirmative votes as against 40,955 negative votes; and a proposed amend- 
ment to give municipalities a larger measure of local autonomy was de- 


feated with an affirmative vote of 56,910 as against 34,174 negative 
votes. * 


3° Dodd, op. cit. supra note 10 at 295. 


See the table in Kettleborough, Amendments to State Constitution, 13 Am. Pol. Sci. Rev. 
429, 439 (1919). 


* See the table in Dodd, Amendments to State Constitutions 1919-21, 16 Am. Pol. Sci. 
Rev. 245, 249 (1922). 


# Table in 40 Pol. Sci. Q."Supp. 84, 85 (1925). 
“} The table from which these figures are taken does not give the total vote at the election. 
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However, in Brickhouse v. Hill** it was held that the initiative amend- 
ment had changed the system of ratification as far as amendments pro- 
posed by the initiative were concerned, and that as to such proposals, a 
majority voting upon that issue sufficed.“* The next year Combs v. Gray* 
applied the ruling in Brickhouse v. Hill to an amendment proposed by the 
legislature. It held that the initiative amendment had changed the meth- 
od of ratification for all amendments, however proposed.*7 

Arkansas never resorted to an unusual ballot provision, such as was 
successfully invoked in Alabama, to obtain ratification of proposed 
amendments. Constitutional proposals were submitted to the voters upon 
the right-hand side of the official election ballot. However, prior to the 
decision in Combs v. Gray a curious practice arose in Arkansas, and it 
amounted to an amendment of the constitution even though the amend- 
ment had not been legally adopted.* 

Illinois—Seventeen amendments to the Illinois Constitution of 1870 
and two proposals to call a constitutional convention have been submitted 
to the Illinois voters, as disclosed by Table 1.* 

The five amendments that were submitted before 1891 received 
more than 50 per cent of the total vote cast at the general election and 


“4 167 Ark. 513, 268 S.W. 865 (1925). 


48 The same question had been previously presented in Hildreth v. Taylor, 117 Ark. 465’ 
175 S.W. 40 (1915), and a contrary result was reached. It was held that the initiative amend 
ment merely added a method of proposing amendments and did not change the method of 
ratification. Hildreth v. Taylor was overruled by Brickhouse v. Hill. 


# 170 Ark. 956, 281 S.W. 918 (1926). 


47 Viewed objectively this Arkansas decision is hardly tenable. Probably, the legislature, 
which proposed the initiative amendment, intended only to add an additional method by 
which amendments might be proposed. It is hard to believe that it intended to change the 
method of ratification of legislatively proposed amendments. But the decision was fortunate. 
There seems to be more justification in requiring a majority of all those voting at a general 
election in the case of an amendment proposed by the initiative than in the case of one pro- 
posed by the state legislature. In the former situation the possibility of minority action is 
clear. In the latter, before an amendment is submitted, a resolution has passed a representa- 
tive body, in many states by a two-thirds vote. 


4 Thomas, Amending a State Constitution by Custom, 23 Am. Pol. Sci. Rev. 920 (1928). 
An amendment to permit the governor to fill vacancies “‘in any state, district, county, or town- 
ship office” by appointment was submitted in 1893. It received a majority of those who voted 
on that issue, but not a majority of those voting at the election. In 1906 this amendment was 
held invalid in Rice v. Palmer, 78 Ark. Pie agg sa 396, because it had not received a ma- 
jority of all who voted at the general election. Nonetheless the practice of filling vacancies, 
including in some instances vacancies in the general assembly, by gubernatorial appointment, 
continued. This practice had changed the constitution despite the decision of the court. 


4° Sears, Voting on Constitutional Conventions and Amendments, 2 Univ. Chi. L. Rev. 
612 (1935); Sears, Constitutional Revision in Illinois, 33 Ill. L. Rev. 2 (1938); Sears, The 
Illinois Constitution and the Banking Amendment, 6 Univ. Chi. L. Rev. 234 (1939); Sears, 
loc. cit. supra note 5; Powell, A Plan for Facilitating Constitutional Amendment in Illinois, 
30 Ill. L. Rev. 59 (1935). 
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TABLE 1 


Total Vote 


Necessary . 
Cast at For Against Not Voting 
Election Majority 


1878: Drainage) 448,796 | 224,309 | 295, 60,081 92,755 
and Ditching (65.9%) |(13-4%) | (20.77%) 


1880: County 622,306 311,154 | 321, 103, 196, 788 
Off (51.7 ,) (16.7%) | (31.6%) 


673,096 336,549 | 427,821 | 60,244 185,031 
(63.6%) | (8.9%) | (27.5%) 


Year and 
Amendment 


574,080 287,041 169,327 98, 188 
(29.5%) | (17.1%) 


1890: World’s | 677,817 | 338,909 és: 07 122,445 
Fair Bonds ’ oo (18.1%) 


1892: Gate- 871,508 435,755 93,420 693,443 


way Amend- ; (10.7%) | (79.6%) 
ment* 


1894: Labor 873,426 | 436,714 59,558 | 658,475 | Not adopted§ 
(6.8%) | (75.4%) 


1896: Gate- | 1,090,869 | 545,435 ,057 9 861,293 | Not adopted 


way Amend- (14.9%) | (6.1%) (78.9%) 
ment 


1904: Chicago | 1,089,458 | 544,730 | 678, 90,038 | 321,027 | Adopted 
Chartert (62. 3% (8.2%) | (29.5%) 


1908: Deep 1,169,330 | 584,666 $99 195,177 2ar OH Adopted 
0. 0. 


Waterway (s9.2%) |(t7.7%) = 
Bonds 


sic) 


1916: Revenue} 1,343,381 671 ,691 656,2 295, 782 301 Not adopted 
Amendment (48.9%) | (22.0%)| (29.1% 


1918: To Call 975,545 487,773 | 562,012 | 162,206 251,327 | Adopted 
a Constitu- (57.6%) |(16.6%) (25.8%) 
tional Con- 
Convention 


1924: Gate- 579, 1,289,931 | 704,665 | 397,835 | 1,477,360 


way Amend- (27.3%) \(15.4%) | (57-3%) 
ment 


1926: Revenue} 1 » 956,354 ost sg 476,455 784,483 
Amendment (24.9 iS (41.0%) 


eitias Con pnts Gtiaines ty Gis retin ais Bis Sains etal sigs tak omy Sees Gn pales parts he 
function of printing their own ballots. 
eee ee ee 
_§ The term ‘‘not adopted,”’ as used in this and rain. & ap ponte Ca sestiie of sieatione be 
the votes for the amendments exceed those Cease cee Se te acpenta lofapon be they do n 


Sbesin's pened nang peng ad = Ae poy = te 
Gabon declan affirmative. I am indebted to Professor Dodd for this 
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TABLE 1—Continued 


Total Vote 


Cast at a ? 


Majority Not Voting 


1930: Revenue} 2,332,696 371,812 13,861 | 1 ‘ 
Amend- S .0%) | (62.1%) 


(15.9%) 


mentt 


1932: Gate- 3,465,926 | 1,732,964 |1, ms 35 275,329 | 2,110,056 
(31.2%) | (7.9%) | (60.9%) 


1934: To Call | 2,935,192 | 1,467,597 | 691,021 | 585,879 | 1,658,202 


a Constitu- (23.5%) | (20%) | (s6.5%) 
fional Con- 


vention 


1938: Banking| 3,274,814 | 1,637,408 | 922,237 | 352,428 | 2,000,149 
(28.1%) |(10.8%) (61.9%) 


3,049,312 | 1,524,657 C29:085 346,232 | 1,723,188 
) |(zr.3%) | (56.5%) 


¢ In 1929, the Emmerson law became effective. 


thus were adopted. Between 1891 and 1943 only two of twelve pro- 
posed amendments have been adopted by the voters, although all but 
two amendments received a majority of the vote cast thereon. As a re- 
sult, eight times out of twelve the will of a majority of those sufficiently 
interested in the proposals to vote upon them has been thwarted. 

Prior to 1891 ballots in Illinois could be printed by political parties or 
by any individual who chose to do so. In those days a party could and 
did print upon its ticket a statement merely approving a proposed con- 
stitutional amendment. All such ballots which were left unchanged in 
this respect by the voters were counted according to the position of the 
party. Such was the system of voting familiar to the drafters of the IIli- 
nois Constitution of 1870. Under this system the adoption of constitution- 
al amendments was not difficult, for, out of five proposed amendments, 
five were adopted. After the Australian Ballot Act was made a law and 
until 1899, constitutional proposals were placed beneath the names of the 
candidates on the blanket ballot. This was an obscure place as the voting 
in 1892, 1894, and 1896 clearly indicated. The affirmative votes were a 
pitiful percentage of those who voted in the general elections. 

In 1899 Illinois started printing proposed amendments upon a ballot 
separate and distinct from the ballot with the names of the candidates for 
office. This separate or “little” ballot was supposed to awaken interest 
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in proposed amendments, and at first it appeared to have that result be- 
cause the next two to be proposed were adopted. Then the separate bal- 
lot apparently became ineffective, and in 1929 the separate ballot law was 
repealed. Thereafter the legislature provided that amendments should 
appear upon the ballot that carried the names of candidates for office in 
a separate column on the left side of that ballot. It was thought that such 
a ballot would further stimulate voting upon constitutional amendments, 
but, to date, it has apparently failed to attract as much interest as the 
separate ballot did after 1899 and prior to 1929.°° 

The first of the two amendments to be adopted after 1899, by use of 
the separate or “little” ballot, was one granting Chicago a limited meas- 
ure of home rule. This was adopted as the result of intense political ac- 
tivity" of a type seldom duplicated. The other was a proposal to author- 
ize deep waterway bonds and was a matter of no basic governmental im- 
portance. A constitutional convention was authorized by a vote in No- 
vember, 1918. The vote was taken on an opportune occasion that will 
not be duplicated very often. 

There has been, and still is, considerable agitation for constitutional 
reform in Illinois, including the method of constitutional amendment. 
But the very vice in the method of amendment makes it difficult to adopt 
a new method calculated to facilitate amendment. Two types of ballot 
have been proposed to facilitate the amending process prior to the adop- 
tion of a formal change in the process, and in particular to render feasible 
the adoption of a true “gateway amendment,” that is, an amendment to 
amend the article permitting an amendment of the constitution. This will 
permit an amendment to be adopted if there is a preponderance of affirma- 
tive over negative votes on the particular amendment. The first of these 
two types of ballots is embodied in what is known as the “party circle 
bills.” It would simulate the type of ballot used prior to the adoption of 
the Australian ballot system in Illinois, by permitting political parties to 
print in their party columns a statement endorsing or opposing proposed 
amendments, and by counting all party circle votes according to the party 
stand unless otherwise indicated by the voter. This type of ballot was 
successfully used in both Nebraska and Ohio prior to the time that the 
amending process was changed in those states. The other type of pro- 
posed ballot is more drastic. The use of it in Illinois has been advocated 
by the Cook County Judicial Advisory Council. Under it the candidates’ 


5° For the text of the present Illinois ballot law see Ill. Rev. Stat. (1941) c. 46, § 3048. 


5* Gardner, The Working of the State-Wide Referendum in Illinois, 5 Am. Pol. Sci. Rev. 
394 (1911). 





154 THE UNIVERSITY OF CHICAGO LAW REVIEW 


ballot in a general election would carry a statement that the ballot would 
be cast for the proposed amendment, that is, the “gateway amendment” 
to facilitate the amending process. Unless the voter should indicate a con- 
trary desire by scratching out this statement, the ballot would be counted 
for the proposal. This is the type of ballot that was successfully used in 
Alabama and is substantially the same as the ballot that was used in 
adopting the Illinois Constitution of 1870 and the optional provisions 
thereof.” This latter usage suggested to the Council that it should be used 
once again to get Illinois out of its constitutional bog. 

The text of the true “gateway amendment”’ suggested by the Council 
to Article XIV of the Illinois Constitution, the section dealing with the 
manner of amendment, provides in part: 

“Such amendments shall be submitted to the electors for adoption or 
rejection at the next general election to be held throughout the State, or 
at a special election to be called for the purpose, as the General Assembly 
may direct, and shall be published in full for at least three months pre- 
ceding the election. If a majority of the electors voting thereon shall 
affirmatively cast their votes by mark or writing, as may be prescribed by 
law, for any proposed amendment, it shall become part of this Constitu- 
tion. But the General Assembly shall have no power to propose amend- 
ments to more than three articles of this Constitution at the same session 
nor to the same article oftener than once in four years.” 

The word “affirmatively” has been italicized because that is the crucial 
word, according to the Council, that will presumably prevent the use of 
this drastic ballot or the party circle ballot, after the “gateway amend- 
ment” is adopted. It is doubtful whether the word “affirmatively” will 
mean as much. However, the text could be changed so that the specified 
object could be accomplished. In the meantime, it is clear that for prac- 
tical purposes Illinois has a constitution that cannot be amended under 
the present system of voting. 


5? Section 10 of the Schedule of the Illinois Constitution of 1870 provides: 
At the said election the ballots shall be in the following form: 


NEW CONSTITUTION TICKET 


For all the itions on this ticket which are not cancelled with ink or pencil; and against all propositions 
which are so.guaniied. 


railroads in the article entitled ‘ ‘Corporations.”’ 


the section relating to Minority tion 
Forth tection relating 9 MuticielSuinenpton to Railroad or Private Corporations. 
For the section relating to the Cana 
shal be counted ut a vote cast foreach prop deprcen net concen’ ve with ink or penci all, 
es 


and against each proposition so cancelled, and returns = ye tote Od ane 
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Indiana—It has been pointed out** that prior to 1935 a majority of all 
votes cast was necessary to effectuate constitutional amendment in In- 
diana. The Indiana requirement was not as prohibitive as those of other 
states being considered because the Indiana legislature could designate 
that amendments be submitted to the voters at special elections.*‘ The 
method of amendment in Indiana was changed in 1935 by a judicial de- 
cision, and now an amendment is ratified if more votes are cast for it than 
against it. Table 2 is a record of all amendments proposed to the voters 
of Indiana since 1851.55 

From Table 2 it is apparent that the voters have voted 46 times since 
1851 upon constitutional proposals. The figures may be further analyzed 
as shown in Table 3. 

Although there were forty-six distinct votes, because of repetitions, 
there have been only thirty-three different propositions voted upon. The 
amendment to change the qualifications for permission to practice law 
was voted upon five times,® and the amendment to authorize an income 
tax was voted upon three times.’ In addition to these, seven amendments 
which failed of adoption in the general election of 1880 because they did 
not receive a majority of all votes cast at the general election, although 
they all received a majority of the votes cast thereon, were again sub- 
mitted at the special election of 1881 and adopted. It is interesting to 
note that in every instance the affirmative vote in 1381, which was suffi- 
cient for adoption, was less than the negative vote in 1880. 

The availability of the special election in Indiana and the decision of its 
supreme court in Jn re Todd rendered it unnecessary for Indiana to re- 
sort to any particular type of ballot in order to obtain the ratification of 
necessary constitutional amendments. By a general law, Indiana required 
that proposed amendments be printed on the same general election ballot 
as that upon which the names of the candidates for office are printed. In 
practice, however, the legislative resolutions submitting amendments to 


53 See page 143 and notes 9-14 supra. 


54In Oklahoma, amendments may be submitted at the special elections, but only in case 
two-thirds of each house of the legislature so designate. No such limitation obtains in Indiana. 


55 The information contained in this table was furnished me by Miss Emma Phillipp, a grad- 
uate student at the University of Indiana. She obtained it from the Indiana Historical Com- 
mission; Kettleborough, Constitution Making in Indiana (1916); and Sikes, Indiana State 
and Local Government (1940). The Indiana Year Book, 1917 at 847 gives some further but 
inconclusive data on votes prior to 1851. 


56 In 1900, 1906, 1910, 1921, and 1932. 


5? Defeated in 1921, and declared not adopted as a result of the elections in 1926 and 1932. 
It is now probably effective as of 1926. 
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TABLE 2 


Year, Type of Election, 

Total Vote Cast at Elec- Vote for Vote against 
i inti Proposed Proposed 
tion, and Description of picentnent a 

Proposed Amendment 


1851: Special election; to- 
tal vote, 140,868: 
Constitution as a whole 113,230 27,638 None 
(80.4%) | (10.6%) 
Article XIII: Negro 113,828 708i 5,167 
* provision (80.8%) (15.5%) (3.7%) 


1873: Special election; to- 
tal vote, 159,430: 
Nonliability of state to 158,400 
y stock issued for (99.4%) 
efit of Wabash 
and Erie Canal 


1880: General election; to- 
tal vote, 380,771: 
To fix general qualifica- 169,48 152,251 
tion for suffrage (44.5%) 
To allow negroes to vote 177,304 
(46.6%) 
Same—amendment of 176,14 
another section (46.3%) 
To fix dates of general 173,921 
elections (45.7%) 
Relating to salaries of 181 ,684 
public offices (47.7%) 
— to state judi- 175,626 
cial system (46.1%) 
Establishment of munic-| 176, 
ipal debt limit (46.5%) (33.3% 


1881: Special election; to- 
tal vote, 172,900: 
To fix general qualifica- 123,736 45,9 3189 Adopted 
tions for cuffrage™ (71 .6%) (26.6%) 
To allow negroes to vote 124,952 42, Adopted 


(72.3%) (24.87%) 
Same—amendment of 125,170 42,162 Adopted 


another section (72.4%) (24.4%) 
To fix dates of general 128,038 40,16 Adopted 
election (741%) (33'2%) 
Relating to salaries of S of 38, 824 Adopted 
ficers (74. 3%) (22.2%) 


pu ; 

Relating to judicial sys- 116,570 41,4 14, Adopted 
tem (67:4%) - ° 

Establishment of munic-| 126,221 é 61435. 10,244 Adopted 
21.1 


ipal debt limit (73.0%) (5.9%) 


s* All these amendments, submitted at the special election of 1881, were the same as those 
submitted to the voters at the general election of 1880. 
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Year, Type of Election, 
Total Vote Cast at Elec- 
tion, and Description of 


1900: General election; to- 


,031 144,072 279,991 Not adopted 
(36.2%) | (21.7%) | (42.1%) 


314,710 178,960 170,424 Not adopted» 
(47.4%) (26.9%) (25.7%) 


Lastienee to pomedbe 39,061 12,128 537,8 
qualification to prac: | (66%) | (3's%) (or 1%) 


1910: General election; 
tal vote, 627,133: 
Qualification to 


60,357 18,4 548,242 Not adopted 
(9.6%) (2.9%) (87.5%) 


1914: General election 
Constitutional Conven- 235,140 338,947 Defeated 
tion 
1921: Special election; to- 


130,2 80,574 , 

ar votem | of) (36'8%) | G'6%) 
nm vo 110,3 15, 

(50° 49%) 85%) 

Power i in governor to 101 1? 33, 


(38.1 (46.5% (15.4%) 


82,3 ree 21,170 
(37.8% (52.5%) (9.7%) 
76,58 116,68, 25,428 
prosecuting attorneys| (35.0%) (53.4%) (11.6%) 


8° Prior to 1935 these amendments received a majority of the votes cast thereon; yet they 
were regarded as not adopted. What is their status, however, when considered in the light of 
the decision in In re Todd, 208 Ind. 168, 193 N.E. 865 (1935)? That they are in force is sug- 
gested in Chattin, op. cit. supra note 9 at 515. The problem is presented in but a few instances 
(hereafter designated by this note number 59), as in most cases in which an amendment failed 
of adoption, it was later adopted in a special election. Notice particularly the income tax 
amendments submitted in 1926 and 1932. They were identical and permitted a levy on income 
“from whatever source deri ” The amendment is probably valid today, as of 1926, the 
date when a majority of affirmative over negative votes was first obtained, rather than as of 
1932. Indiana has had a gross income tax since 1933, Ind. Stat. Ann. (Burns, 1933) § 64-2601, 
but has not enacted a tax levy upon net incomes. 


* Same amendment propgsed at the general election of 1900. 
* Same amendment proposed in 1900 and 1906. 
* Information is lacking as to the total vote at this election. 
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TABLE 2—Continued 


Voting at 
T . Election 
Year, of Election, Vote for Vote against but Not 
Total Vote Cast at Elec- ‘ 
= aed Proposed Proposed Voting for 
tion, and Description of ‘ 
Pp Dian Amendment Amendment or against 
on Proposed 
Amendment 


1921 :—Continued 
Qualifications to prac- 78,431 117,479 22,788 
tice law*s ee (35.87%) (53-87%) (10.4%) 
Constituency of militia 55,027 142,909 20,762 
4 (25.2%) (65.3%) (9.5%) 

No salary to be increased »1QI 117,1 21,36 

* during term of office (53-57%) (9.9% 
Legislative appointment J 117,890 23 34) 
(54.1%) (10.8%) 

Four-year terms for 113,300 31,221 
state officers Gs. (51.6%) (14.5%) 

To permit income tax 157,827 21 ,866 
legislation (72.2%) (10.0%) 
rmit establishment 31, 786 166,186 20,726 
= ape of taxa- (14.5%) (76.0%) (9.5%) 

in 

To create an office of 46,02 149,2 23,381 
Superintendent of (21 0%) (68 3%) (10.7%) 
Public Instruction 


1926: General election; to- 
tal vote, 1,052,904: 
Registration for elec- 198,579 1 669, 731 Not adopteds* 


tions (18.8%) $ (63.7%) 
Apportionment 183,828 679,238 Defeated 
; (17.5%) (64.57%) 
No salary increase dur- 182,456 692,790 Not adopted 
ing term of office (17.3%) ; (65.8%) 
Incomie tax®s 230, 134 601 oy Not adopted» 
(22.9%) (57.0%) 


1930: General election; to- 
tal vote, 1,247, 267: : 
Constitutional Conven- 355,546 439,461 452,260 


tion (28 . 5%) (35.2%) (36.3%) 
1932: General election; to- 
tal vote, 1,600,484: 


Income tax® i 209 ,076 36 Not adopteds® 
43.8%) (319%) (43. (33%) 
Qualifications to prac- i 236,61 923,922 & 
tice law 74%) | (14.6%) | (58.0%) 


*3 Same amendment submitted in 1900, 1906, and 1910. 


*« An amendment to permit income tax legislation and other similar types of tax legislation. 
It is somewhat broader than the amendment immediately preceding. 


*s Same as the one defeated at the special election in 1921. 


* Same as in 1921 and 1926. Vote in 1926, as well as that in 1932, probably made this 
amendment effective, under the decision in the Todd case. See note so supra. 


*7 Same amendment proposed in 1900, 1906, 1910, and 1921. It was declared adopted by 
the Todd case. 
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TABLE 2—Continued 


Voting at 

; Election 

Year, Type of Election, Vote against but Not 
Total Vote Cast at Elec- Pp Voting f 

tion, and Description of FOF a 


or against 
Proposed Amendment Pr 1 


1936: General election; to- 
tal vote, 1,643,820: 
Militia to include ne- 426 oy 398, 201 ‘ Adopted® 
groes (26.0%) (24.2%) (49.8%) 


1940: Total vote, 

1,790,109 

Elimination of double 355,578 267,5 1,166,942 Adopted 
liability for bank (19.9%) (14.9%) (65.2%) 
stockholders 

Corporate shareholder’s 344,262 229,370 1,216,477 Adopted 
liability (19.2%) (12.8%) (68 .o%) 

Elimination of require- 325,280 242,846 1,221,098 Adopted® 
ment to renew bank (18.2%) (13.6%) (68.2%) 
charters 


the voters have always provided that the amendment shall be submitted 
on a ballot separate from that carrying the names of candidates for office.” 

An act passed in 1911” provides that political parties may take official 
action upon constitutional amendments, and that such action will be 
printed upon the official ballot below the names of the parties’ candidates 


*§ Adopted by virtue of the change in the method of amendment resulting from the Todd 
decision. But for this decision they would not have been adopted. 


** This number includes five amendments, one of which was given effect by the decision in 
In re Todd, and four others which were voted upon after the decision in that case and 
so are effective by virtue thereof. None of these would have been adopted had the Indiana 
tule not been changed by that decision. Also included are four amendments, one of which was 
submitted twice, which were voted upon prior to the Todd decision, and were regarded at the 
time they were voted upon as not having been adopted, but which are now probably effective 
as a result of such decision. See note 59 supra. 


” Phillipp, note 55 supra. 
™ Ind. Stat. Ann. (Burns, 1933) c. 12, §§ 29-1203-29-1207. 
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for office. It provides that a vote in the party circle shall be counted for 
or against the amendment according to the party action taken. The pro- 
posed amendment, with an opportunity to vote in the affirmative or nega- 
tive, is also to be printed elsewhere on the ballot, and a voter may, by 
voting separately upon the amendment, have his vote counted differently 
from the position taken by his party. No political party has ever availed 
itself of this power, conferred by the act of 1911, to have its position on 
an amendment printed in its column on the ballot.” In view of the de- 
cision in the Todd case it is difficult to visualize why Indiana retains this 
party circle law. It is no longer needed and it could be used for an unde- 
sirable partisan purpose. 

Minnesota—The method of ratifying constitutional amendments in 
Minnesota was changed by a constitutional amendment in 1898. Prior 
thereto, amendments were ratified by the vote of a majority of those vot- 
ing thereon. After the amendment of 1898 a majority of all votes cast for 
any purpose at the general election became necessary in order to obtain 
ratification.”’ It is interesting to note that under the rule adopted by the 
amendment of 1898, that amendment itself would never have become 
effective because, while it received 68 per cent of the votes cast thereon, 
still it obtained only 27 per cent of all votes cast at the general election at 
which it was submitted to the voters.” 

Prior to the change in 1898 there had been proposed to the people of 
Minnesota a total of sixty-six amendments, of which forty-eight were 
adopted.”* Table 4 shows the varied experience which Minnesota has had 
with such amendments as have been proposed since the change was made. 

The experience in constitutional amending as presented by Table 4 
is far from satisfactory. It shows the struggle of a great commonwealth to 
keep its constitutional machinery adapted to ever changing problems. 
Prior to the change in the amending system in 1898, 73 per cent of all 
proposed amendments were adopted as against 27 per cent defeated. Of 
the seventy-six amendments submitted to the electorate in the four dec- 
ades between 1898 and 1938, only two, or less than 3 per cent of the total, 
were actually defeated by a preponderance of negative votes on the 





™ Phillipp, note 55 supra. 


73 Anderson, op. cit. supra note 8. The usual history has been reversed in Minnesota. Most 
changes in the method of constitutional amendment have favored greater flexibility. 


™ Information received from Mr. M. Holm, Secretary of State, St. Paul, Minnesota. For 
a table of amendments voted on between 1890 and 1898 see note 99 infra. 


7s Anderson, op. cit. supra note 8. 
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TABLE 4* 


Voting at 
Year, Total Vote Election but 
Cast at Election,” and oo = he — t | Not Voting for 
Description of Proposed A Saint A ct or against 
Amendment Proposed 


Amendment 


1900: Total vote for Gov- 
ernor, 314,181 (for Presi- 
dent, 316,311): 
To permit school funds to} 108 ,681 30,160 175,340 Not adopted 
be invested in munici- (34.6%) (9.6%) (55.8%) 
pal bonds 


1902:* Total vote 276,071: 
To permit school funds to 116, 766 yy 138,528 Not adopted 
(r" 5%) (so. 2%) 


pal bonds 
State ae eee and 114, 23, 137,1! Not adopted 


be invested in munici- (42.3%) 


bridge fund (416%) (8'7%) | (49.7%) 
Franchise and income 124,584 21,251 130, 236 Not adopted 
taxation (45.1%) (7. 7%) (47. 2%) 


1904: Total vote 322,692: 
To permit school funds 190,718 39,3. 92,640 Adopted 
to be invested in mu- (59.1%) (12. 2%) (28.7%) 


164,5 S 1 105,98 Adopted 
(51.0%) 2%) | (2:8%) 


7 The data in this table has been taken from the Annual Legislative Manuals issued by the 
Secretary of State of the State of Minnesota, and from Anderson and Lobb, History of the 
Constitution of Minnesota 278-85 (1921). In 1902, 1904, 1906, 1908, and 1910 the total 
number of women who voted is set forth; but the number was always less than 20,000. They 
appear to have voted in certain counties only. In later years, but before 1920, they voted to 
some extent but the total vote is not stated. This female vote is not included. 


17 The elections mentioned in this table were general elections. Hereafter, unless specified 
otherwise, only general elections will be dealt with. Indiana, which has already been con- 
sidered, and Oklahoma are the only states being considered, in which constitutional amend- 
ments have been submitted to the voters at special elections. 


7 In 1902 and 1904 a proposition to increase the gross earnings tax on railroads was sub- 


mitted, but it is not clear whether it was a constitutional amendment. The totals on such 
proposition were: 


130, 3) 
w. 3 


Ga. ay 


” Previously submitted in 1900 and 1902. 
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Year, Total Vote 
Cast at Election,” and 
Description of Proposed 

Amendment 


1912:—Continued 

Increase of gross income 
tax on railroads 

To authorize loan of 
school funds upon im- 
proved farm lands 

To allow municipal cor- 
porations to frame 
their own charters 

Educational qualifica- 
tion for superintendent 
of county schoo 

Senatorial reapportion- 
ment 


1914: Total vote 356,906: 
Initiative and referendum 


To increase supreme 
judges from four to six 
and to forbid supreme 
court from declaring 
act unconstitutional ex- 
cept by concurrence of 
five out of six judges 

Revolving fund for 
roads, etc., from schoo 
and swamp land fund 

Repeal of requirement of 
of publication of an- 
nual reports of state 
treasurer™ 


To authorize loan of 
school funds on im- 
proved farm lands 


Use of state lands for 
state forests 
Recall of public officials 


Taxation of d to com- 


pensate for dog in- 
juries 


TABLE 4—Continued 


Vote for Vote against 
Proposed Proposed 
Amendment Amendment 


184,612 41,130 
(52.9%) (t1.9% 


) 
68, 48 
(48.2%) | Gr1%) 
157,086 
(45.0%) 


167,98 
(47-9 


41,971 
(12.0%) 


6, 584 
0'8%) 


122,4 


77,187 
(35.0%) 


(22.0%) 


arom) | (x85) 
127,3 68 , 886 
(35 8%) (19.4%) 


162,951 47,906 
(45.7%) (13.4%) 
58,827 
(16. 5%) 


131,21 
(36.8%) 


159,531 
(44.7 


128,601 
(36.3%) 


38, 
(276%) 
108 , 352 
(309%) 
178,9 


(50.1%) (12.4%) 
139,801 


* 
(30.3%) | (2. 2%) 
136,671 59,786 

(38.4%) | (26.6%) 


38,14 
(10.6%) 


64,214 
(@. 7) 


(23. 240%) 


63,782 
(17.3%) 
44,0 


* Previously submitted in 1910. 
$s Previously submitted in 1910 and 1912. 


Voting at 
Election but 
Not Voting for 


123,936 
(35.2%) 
141,7 
(40. 


150,621 


(43.0%) 


145,111 
(41.5%) 


50,0, 
Gs o%) 


147,32 
41 . 2°70 


160,668 
(45.0%) 


146 ,049 
(40.9%) 


166 , 866 
(46.7%) 
159,230 
44.770 


164,091 
(46.0%) 


160,449 
(45.0%) 


Adopted 
Not adopted 


Not adopted 


Not adopted 


Not adopted 


Not adopted 
Not adopted 


Not adopted 


Not adopted 


Not adopted 


Not adopted 
Not adopted 
Not adopted 
Adopted 

Not adopted 
Not adopted 
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Voting at 
Year, Total Vote . Election but 
Cast at Election,” and Not Voting for 
Description of Proposed or against 
Amendment Proposed 
Amendment 


1916: Total vote 416,215: 

Revolving fund for roads,| 240,9 117,1 
etc., from school and (58.0%) (14.0%) (ab 0%) 
swamp lands fund 

To permit loan of school 211,52 56,1 148,5 
funds on improved | (50'7%) | (13.5%) | (5.8%) 
farm lands* 

‘Po authorize protection 183,5 4555 168 , 36 
for public waters (44.0%) (15.8%) (40. 302) 

To increase number of 130, 36 108 ,002 177,850 
judges on supreme (31 3) (26.0%) (42.6%) 
co 


To permit approval by 136,700 83,324 196,191 
governor of single items} (32.9%) (20.3%) (46.8%) 
in appropriation bills 

To allow taking of private) 132,741 07,432 186,042 
property for drainage (31.8%) (23.5%) (44.7%) 


purposes 
Initiative and referen- 187,711 51,544 176,960 
ums (45.0%) (12.5%) (42.5%) 
Increase of terms of pro- rae 72,361 157,00 
bate judges (44.8%) (17.5%) (37.7%) 


1918: Total vote 380,604: 
Prohibition 189,614 173,66 17,32 
(49.7%) (45 8%) (4.5%) 


1920: Total vote 797,045: 

Taxation of motor ve- 526,936 199,60 71,406 
hicles to provide a (66.0%) (as 0%) ( 9.0%) 
trunk highway system 

Increase of terms of rere 171,414 179,572 
probate ju (56.0%) (21.5%) 22.5%) 


Amendment of tax ar- {31195 One 249, 282 
fo) fo) 


ticle of constitution, (41.5 
permitting a progres- 
sive income tax 


(27.0 (31.5%) 


1922: Information as to 


534,310 73,917 
474,697 QI ,O1r 


4 Previously submitted in 1912 and 1914. 
*s Previously submitted in 1914. * Previously submitted in 1914 and 1916. 


*7 Data in the usual yearbook was not available for 1922. Information was obtained from a 
private file in the Library of Congress and from 12 National Municipal Review 201 (1923). The 
total vote at the election was not disclosed in these sources. But in the National Municipal 
Review it is stated that the vote for governor was 685,095 and that the two propositions re- 
ceived aggregates of 88 and 82 per cent respectively of the vote for governor, which aggregates 
include both affirmative and negative votes. 
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TABLE 4—Continued 


Voting at 
Year, Total Vote i Election but 
Cast at Election,” and Vets fer Vote against | wot Voting for 
Description of Proposed 
Amendment 


1924: Total vote 869,151: 
Tax on line sales for 150,927 
trunk way system (60.0% : (17. 3%) 
of requirements 200 , 391 422, 
for publication in (28.4% (23.0%) (48.6 ,) 
amending municipal 


753» Ty 257,492 357,92 
(29.2%) (29.6%) (41 .2%) 
laws encour- “ 143,9 296 , 767 
angngrtreaton” | pet | Geigy | Gait 
uthorizing forest-fire 4 143,51 264, 
canted seomanes (s3°3%) | (0.8%) | (30.2%) 


1926: Total vote 722,781: 
To increase number of 43: ,964 148, 784 242,0 
judges on supreme 45-97) (20.7%) (33.4% 


Authorising laws encour- ais.c2 127,592 212,186 
, j ceematian ss (s3. 'o% ) (17.8%) (29.2%) 
uthorizing SI 323,322 140,422 259,037 
limit the liability of (44.8%) (19.4%) (35.8% 
stockholders in corpo- 
rations 


1928: Total vote 1,070,274: 


To divide gasoline tax be- 542,7 yt 181,3 
tween the “Road and (50.8%) Ho ep) (16.9%) 


Authorizing legislation to} 506,06 223,72 340,484 
limit the liability of (47.3%) (20.9%) (31.8%) 
stockholders in corpo- 
rations 


1930: Total vote 828,401: 


,818 35, 206 , 238 
tis'8%) (6. 3) (240%) 


428,01 130,8 5 
(51.7%) (rs 89) (32. 3239) 
rizing exchange of 78,716 174,231 275,54 


eee United Us’ 7% 7%) (21.0%) (33.3% 
States lands 


* Previously submitted in 1926 and 1928. 
** Previously submitted in 1916 and 1926. 


Adopted 
Not adopted 


Defeated 
Not adopted 
Adopted 


Not adopted 


Adopted 
Not adopted 


Not adopted 





Year, Total Vote , 
Cast at Election,”’ and Vote for Vote against 


Se i Proposed Proposed 
Description of F Amendment Amendment 
Amendment 


OO Ee 
1932: Total vote 1,054,203: 
Authorizing progressive 420,052 409,924 
income tax (39.8%) (38.8%) 
Amending tax powerasto} 537,292 227,634 
motor vehicles (51.0%) (21. so 
Authorizing exchange of $i 9 258,257 
state lands for United (41. eR) (24.5%) 
State lands 
Authorizing taxation of 468, 101 261 ,856 
land acquired through (44.5%) (24. 8%) 
state’s rural credit 
system 


1934: Total vote 1,064,332: 

Changed routes for 509 ,074 279,877 
trunk highway system (47.97%) (26.3%) 

Authorizing taxation of 496,017 215,623 
land acquired through (46.7%) (20.3%) 
state’s rural credit 
system” 

To exempt household — 630,125 181,126 
goods and farm equip- (s9.3%) (17.0%) 
ment from perso’ 
property tax 

Authorizing exchange of 468 ,617 216,760 
state lands for United (44.0%) (20.4%) 
States lands 

Limiting property of edu- 472,374 247,166 
cational institutions, (44.4%) (23.3%) 
for tax exemption pur- 
poses, to that actually 
used in institution 


1936: Total vote 1,164,268: 

Authorizing exchange of 448,017 397,106 
state lands for United (38.6%) (34.1%) 
State lands 

Changing taxsystem,au-| 355,588 543,847 
thorizing progressive (30.6%) (46.7%) 
income tax, and other 
taxes 


1938: Total vote 1,144,926: 

Authorizing exchange of 609 ,046 259,007 
state lands for United Se o%) (23.0%) 
State lands” 

Change of method for 488 ,370 260,152 
adoptions of charters (42.7%) (22. 7%) 
for municipal corpora- 
tions 


% Previously submitted in 1932. 


Voting at 
Election but 
Not Voting for 
or against 
Proposed 
Amendment 


224,227 
(21.4%) 
289,277 
(27.5%) 


362,03 

(34. 3%) 
324, 246 
(30.7%) 


275,381 
(25.8%) 
352,692 
(33.0%) 


253,081 
(23.7%) 


378,95 
(35.6% 


344,792 
(32.3%) 


318,24 
(27.3%) 


264,83 
(22.7%) 


276,873 
(24.0%) 


396,404 
(34.6%) 


Not adopted 
Adopted 
Not adopted 


Not adopted 


Not adopted 


Not adopted 


Adopted 


Not adopted 


Not adopted 


Not adopted 


Defeated 


Adopted 


Not adopted 


* Tax amendments had previously been submitted in 1902 and 1920. A progressive in- 
come tax amendment was submitted in 1932, but it was not adopted although it received more 
affirmative than negative votes. 


% Previously submitted in 1930, 1932, 1934, and 1936. 





A STUDY IN CONSTITUTIONAL RIGIDITY 167 


amendments.®? Only twenty-three, or 30 per cent, were adopted, and the 
remainder, fifty-two in number constituting 67 per cent, even though 
they received preponderances of affirmative votes, failed of adoption. A 
further recapitulation of the data contained in the table is unnecessary to 
emphasize the unfortunate requirement that a constitutional amendment 
must secure a majority of the total vote. One can see many instances in 
which the affirmative vote was three or more times the negative vote and 
yet the proposal failed. In many cases the affirmative vote missed a ma- 
jority of the total vote cast at the election by a very small margin. 
Attention, however, will be directed specifically to two facts apparent 
from the table. First, how the severity of the requirement is mitigated 
somewhat in Minnesota by the power to lay an amendment before the 
voters repeatedly, until it happens to find the voters in a happy mood or 
until eventually sufficient interest has been aroused to obtain the required 
majority.°** Thus, a tax for a road and bridge fund was proposed five 
times, beginning in 1902, before its adoption in 1910, and in a different 
form in 1912. Likewise, an amendment to permit the exchange of state 
land for United States land was adopted in 1938, after having been placed 
before the people five times starting in 1930. Other amendments adopted 
after repeated attempts were: an amendment to permit the investment of 
school funds by loans on improved farm land within the state, three times; 
93 The state-owned grain elevator amendment, proposed in 1924, and the progressive in- 
come tax amendment, proposed in 1936. The latter one had previously, in 1932, obtained a 


majority of the votes cast thereon, and yet failed. Other income tax amendments had failed 
of adoption in 1902 and 1920. The following election results complete Table 4: 


Year, etc. 


1940: Total vote, 1,301,573: 
"Changi hanging requirements for publi-| 63 bts ‘ 378,472 Not adopted 
cation of pro amendments (3's fo) (22.0%) (29.2%) 
to municipal charters 


sages Patel vote, 817,511: 
jucing rate of interest at which 15,012 190, 563 211,936 Adopted 
state trust fund could be loaned toe. 8%) (23.3%) (25.9%) 


Reduce expense for publishing 59,868 144,842 212,801 Adopted 
ecient She me rule 56.2%) (17.7%) (26.1%) 


94 In Illinois amendments cannot be submitted to the same article of the constitution more 
frequently than once in four years. The ‘‘gateway” and revenue amendments have each been 
submitted more than once but they have not been adopted. Illinois is further embarrassed, as 
far as attempts to amend its constitution are concerned, by the fact that amendments cannot 
be submitted to more than one article at any one general election. See Article XIV. Thus, an 
attempt to awaken interest in any particular amendment by submitting it more than once 
can only be made at the cost of neglecting other necessary amendments. Furthermore, it 
should also be remembered that in Minnesota amendments can be submitted to the voters 
by a mere majority of both houses of the legislature. Minn. Const., art. 14. Cf. Ill. Const., 
art. 14, which requires two-thirds of all the members elected to each of the two houses. 
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an increase of the term of probate judges, three times; power to invest 
school funds in municipal bonds, three times. 

Other amendments did not fare so well, notwithstanding repeated pro- 
posals. Three times the proposal that a system of reforestation be under- 
taken was thwarted; initiative and referendum proposals twice failed; a 
proposal providing for legislative reapportionment of the state failed in 
1910, 1912, and 1914; and several other proposals of less importance were 
not adopted after they had repeatedly received a preponderance of affirm- 
ative votes. 

Of special importance is the failure to adopt most proposals to improve 
the state’s tax system. Professor Anderson places emphasis upon this 
fact. True, the progressive income tax amendment was defeated by a 
proponderance of negative votes on the amendment, but that was after 
the same proposal had received more affirmative than negative votes in 
1932 and yet was not adopted, and after similar proposals had met the 
same fate in 1902 and 1920. At least five other measures to reform the 
taxing system of the state failed of adoption, although favored by a pre- 
ponderance of those voting on the propositions. 

Minnesota has never had any system whereby political party action 
concerning proposed amendments could be printed upon the official ballot, 
and all party circle votes counted accordingly.” Prior to 1903 proposed 
amendments were placed at the bottom of the official ballot.*” In 1903 
a statute was passed requiring all proposed amendments to be submitted 
to the voters upon a separate pink ballot, as distinguished from the bal- 
lot with the names of the candidates, which is white.** At the 1941 session 
of the legislature a law was passed requiring that the following statement 
appear upon the separate ballot for constitutional amendments: “If a 
voter fails to vote, he votes in effect, in the negative.”” Mr. M. Holm, 
Secretary of State of Minnesota, reported that such a statement will be 
printed upon the next ballot upon which constitutional amendments are 
submitted.®” 

It will be interesting to compare the percentage of general election 
voters who voted one way or the other on proposed amendments before 
the change in the method of amending, with the percentage who voted 
after the change (see Table 5). For convenience in making comparisons, 
five groups of amendments have been selected: 1) Those on which 20 per 


95 Anderson, op. cit. supra note 8 at 203-5. 97 Minn. L. (1893) c. 4. 

% Note 74 supra. 98 Minn. L. (1903) c. 251. 

9° He also wrote: ‘I have no doubt but what it will improve greatly the chances of adoption 
of a proposal.” This device is not to be confused with that used at one time in Alabama. The 
Alabama system actually counted as affirmative votes all not cast in the negative. Minnesota 
merely intends to call the voters’ attention to the effect of a failure to vote upon proposed 
amendments. 





Date of General Election, 
Total Vote Cast Thereat, 
and Description of 
Proposed Amendment 


1890: Total vote for Governor 
240,892: 
Verdict by five-sixths of 
jury in civil cases 


1892: Total vote 259,696:'" 
To prohibit special legisla- 
tion 
Amendment of section pro- 
viding for taxation o! 
sleeping-car companies 


1894: Total vote 306,393: 
Inheritance tax 


1896: Total vote 343,319: 
Taxation of railroad lands 


Road and bridge fund 


Creating a Board of Par- 
dons 
Prohibit aliens from voting 


Municipal home-rule char- 
ters 

Amendment of eminent- 
domain provision 

Loan of school funds to 
municipal corporations 

Taxation of sleeping-car 
and other companies 


1898: Total vote 251,250: 

To permit women to vote 
for and serve on library 
boards 

Amendment to change 
method of amendment so 
that future constitution- 
al amendments will not 
be adopted unless voted 
upon favorably by a ma- 
jority of all voters for 
any purpose at a general 
election 

Amend municipal home- 
Tule section 

State road and bridge fund 


Vote for 
Proposed 
Amendment 


66,929 
(27'8%) 


77,614 
(30.0%) 


535372 
(20.6 0 


108 , 332 
(35.4%) 


EB 
(68.6% 
152,7 

(44.3%) 
130,354 
(38.0%) 


163, 
(47.7%) 


71,794 
(28.5%) 


69, 760 
(27.8%) 


68,754 
(27.4%) 
70,043 


(27.9%) 


Vote against 


Proposed 
Amendment 


(172%) 


19,58, 
(73%) 
82,910 


(31.9%) 


41,242 
(13.8%) 


29, 530 
— 0) 
26, I 
(8.4%) 
45,007 
(13.0%) 
52, 

(15.3 


42,922 
(12.5%) 


43,660 
(17.4%) 


32,881 
(13.1%) 


32,068 
(12.8%) 
38,017 
(15.1%) 


Voting at 
Election but 
Not Voting on 
Proposed 
Amendment 


132,622 


(55.0%) 


162,499 
(62.5%) 
123,414 
(47.5%) 


156,819 
(50.8%) 


78, 204 
(22.8%) 
161,563 
(47.1%) 
167,868 
(49.0%) 
192,88 
(56.2% 
177,921 
(51.8%) 
185,292 
(53.9%) 
180,034 
(sa. 6%) 
136,70 
(30.8%) 


135,886 
(54.1%) 


148 ,609 
(so. 1%) 


150,428 
(s9.8%) 
143,190 
(57.0%) 


Adopted 


Adopted 
Defeated 


Adopted 
Adopted 


* Remember that at this time the amendment carried if more voted yes than no, irrespective of the 


total vote at the election. 


100 The following table is a record of the amendments proposed to the voters of Minnesota 
between 1890 and 1898, inclusive. The information was obtained from Mr. M. Holm, Secretary 
of State of Minnesota, supplemented by Anderson and Lobb, op. cit. supra note 76. 


_ '** Total vote of four political parties for members of congress. The total vote at the elec- 
tion may have been slightly larger than this figure. 
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cent or less of the general election voters voted one way or the other; 
2) where the percentage was between 21 and 40 inclusive; 3) where the 
percentage was between 41 and 6o inclusive; 4) where the percentage was 
between 61 and 80 inclusive; and 5) where the percentage was 81 or over. 
For this purpose there are three significant periods. From 1890 to 1898 in- 
clusive, amendments were ratified by a majority voting thereon, irrespec- 
tive of the number who voted at the general election, and the amend- 
ments appeared at the foot of the ballot upon which the names of the 
candidates for office appeared. After 1898, a proposed amendment must 
obtain a majority of all voting for any purpose at a general election in 
order to be ratified; but the ballot upon which the proposal was submitted 
remained the same. In 1903 the present system of submitting proposed 
amendments upon a separate pink ballot was adopted. This comparison 
is exhibited in Table 6. 


TABLE 6 
41% to 61% to 81% to 
40% 60% 80% 100% 
3 II I None 
(20.0%) | (73.3%) | (6.7%) 
None one None 


(100%) 
I 28 37 4i4 
(1.5%) | (40.0%) | (52.8%) | (5.7%) 





From Table 6 it appears that there was no substantial change in the 
percentage figure of those who voted on proposed amendments after the 
change in the system of amendment in 1898, until the adoption of a sepa- 
rate ballot of a different color, in 1903. If it be suggested that during the 
lapse of thirty-four years between 1904 and 1938 the increase in popular 
education may have caused a larger portion of the voters to become inter- 
ested in constitutional reform, it may be observed that the change in the 
percentage voting upon proposed amendments was immediate upon the 
change in the form of the ballot in 1903. Four of the five propositions voted 
upon in 1904 and 1906 attracted a vote of more than 70 per cent of the 
total vote cast in the general elections for those years. 


102 These percentages are the percentage of the total number of amendments submitted. 


*°3 These figures will add up to seventy rather than seventy-two (seventy-six constitutes 
the total number of amendments proposed since 1900, minus four considered in the 1900-1902 
category) because data as to the total vote in 1922 is not available. 


4 The four amendments which attracted a vote of more than 80 per cent of that cast 
at the general election were: Prohibition in 1918, and three amendments in 1920, 1924, and 
1928 proposing various methods of financing a proposed truck highway system for the state. 
It is interesting to note that three of these four were adopted. 
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Further comparison may be made with the percentage of votes cast 
upon constitutional amendments in Illinois and New York (see Table 7). 

It is evident that since 1903, a larger percentage of those voting at gen- 
eral elections in Minnesota have voted upon proposed constitutional 
amendments than in either Illinois or New York. It is a reasonable in- 
ference that the separate ballot is responsible for this increase. This con- 
clusion is supported by the fact that of six constitutional propositions 
submitted in Illinois between 1899 and 1929, while constitutional proposi- 
tions were submitted upon a ballot distinct from that carrying the names 
of the candidates for office, four were voted upon by more than 60 per 
cent of the voters who voted at the elections at which they were submitted. 


TABLE 7*s 
21% to 41% to 61% to 81% and 
20% and under 40% 60% 80% ie 


6 4 4 
(42.8%) | (28.6%) | (28.6%) 
10 14 I 
(40.0%) | (56.0%) | (4.0%) 


Titinois: mome™. .<........... 


New York: none............. 


Mississippi—Table 8 shows the constitutional amendments submitted 
to the voters of Mississippi since 1898. 

A summary of this table shows that since 1898 the electorate of 
Mississippi has voted forty-four times upon thirty-three proposals for 
amendments to the state constitution. In twenty-three of the forty- 
four instances the proposed amendments were adopted. In nine they 
were defeated by a preponderance of negative votes. In twelve, more 
affirmative than negative votes were cast upon the proposed amend- 
ments, but they were not adopted because they failed to obtain a 
majority of all votes cast at the general election. Of the thirty-three 
proposed amendments, fifteen were adopted the first time voted upon, 
seven were defeated the first time voted upon by a preponderance of 
negative votes upon the proposals, and eleven secured a favorable 
majority of those voting upon the proposals but were not adopted 

«5 The Illinois data is contained in Table 1. The New York data is taken from the tables 
in Sears, op. cit. supra note 49 at 245, 248. The table on page 245 is the New York vote upon 


amendments submitted by a convention in 1938. The table on page 248 contains the vote on 
certain proposed constitutional amendments between 1929 and 1937, inclusive. 


106 The Illinois figures cover constitutional propositions after 1891. Prior to 1891, which was 
the year of the adoption of the Australian ballot in Illinois, party tickets frequently took posi- 
tions upon constitutional propositions. Unscratched party votes were counted according to the 
party positions. Prior to 1891, all five of the amendments proposed received more than 60 
per cent of the vote cast at the general election at which they were submitted, and two received 
more than 80 per cent. 
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TABLE 8 


Voting at 
Election but 


Year, Total Vote Cast Vote for Vote against Not Voting for 


at Election, and Description Proposed Proposed 


of Proposed Amendment Amendment Amendment — 


Amendment 


1898: Total vote 27,378: 
To give additional powers 14,516 5,321 7,541 


to commissioners of (53.0%) (19.5%) (27.5%) 
levee districts 


1900: Total vote not ap- 


parent: 
Reorganization of su- 21,169 8,643 Adopted 
preme court 


1902: Total vote 18,072: 

To forbid counties and 7,66 7,464 2,94. Not adopted 
municipalities from (42.4%) (41.4%) 
holding stock in or aid- 
ing corporations 

To method of 7,354 7,427 3,201 

ent to permit | (40°7%) | (4t1%) | (18.2%) 

ratification of proposed 
amendment by major- 
ity voting upon issue 

To require meeting of 8,088 6,602 3,382 Not adopted 
legislature every two (44.8%) (36. 6%) (18.6%) 
years 


1910: Total vote 25,888: 
To require meeting of 20, 362 3,987 1,539 
legislature every two (80.0%) (14.9%) (5.1%) 


Defeated 


Popular election of cir- 19,597 5,159 1 o% 


cuit and chancery (76.0%) (20.0%) (4.0%) 
court judges 

That every proposed 19,01 2,839 
minted | Gs | Grae | ore 
ed by the legislature at 
the next session after 


adoption by popular 
vote 


1912: Total vote 64,948: 

Prescribing the manner 27,818 13,504 23,536 Not adopted 
by which bills should (43.0%) (20.8%) (36.2%) 
be introduced into the 
legislature 

To permit verdicts in 28 ,064 14,2 22,629 Not adopted 
civil cases by the con- (43.2%) (21.8%) (35.0%) 
currence of nine out of 
twelve jurors 

Initiative and referen- 25,1 13 33 26,412 Not adopted 
dum (38.8%) (20. 5%) (40.7%) 


07 This data was obtained by searching the files in the office of the Secretary of State of 
Mississippi. This search was made possible through the courtesy of Mr. Wood, Secretary of 
State of Mississippi, and has been checked as far as possible with the Mississippi official 
reports. 


108 Same amendment submitted in 1902. 
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TABLE 8—Continued 


Voting at 
Year, Total Vote Cast Vote for Vote against aon A 
at Election, and Description Proposed Proposed =e 


or against 
of Proposed Amendment Amendment Amendment Pr i 
Amendment 


1914: Total vote 40,070: 

Popular election of su- 23,161 8,364 8,54 
preme Court judges (si. 7%) (20.9%) (21.4%) 

Nullification of Sec. 151, 8,346 10,821 
the existing method of ta 39 o) (20.7%) (27 'o%) 
selecting supreme 
court judges 

Fixing term of supreme pe 8,639 10,176 
court judges at eight (53.0%) (21.5%) (25.5%) 


years 
Increase in number of 20,338 oa 10, 291 
eee court judges (so. 7%) (23.6%) (25.7%) 
six 


To repeal provision in 20,508 8,72 10,837 
constitution that by (51.3%) (21.7%) (27.0%) 
ent a case 
might be reviewed by 
any three members of 
supreme court 
Authorizing supreme 20,467 8,641 10,962 Adopted 
court to sit in two (51.2%) (21.5%) (27.3%) 
P —— b Adopted 
ermitting, by 20,110 9,911 10,049 opt 
of parties, —ivaehe (50.1%) (24.9%) (25.0%) 
nine out of twelve 


jurors in civil cases'® 
Initiative and referen- 19,118 8,718 12 234 Not adopted 


dum"? (48.0%) | (21.7%) (30.3% 
Reapportionment of sen- ds “4, 
48.3 


12,171 Not adopted 
atorial districts 


(ar's%) | Go'2%) 


1918: Total vote 34,038: 


Legislative power to 6,517 22,628 4,803 Defeated 
classify property for (19.0%) (66.8%) (14.2%) 
Petey alificati 8 Defeated 
of qualifications 4,20 24, 5,07 ea 
of governor (12.4%) (72. ee ) (14.9%) 


1920: Total vote 83,116: 
Relating to jurisdiction 20,184 45,938 6,904 Defeated 
of Board of Super- (24.2%) (55.0%) a 8%) 
visors 


Fixing terms of office of 32, 3° 26, 743, 24,137 Not adopted 


levee commissioners (39.0%) (32.1% (28.9%) 
Woman suffrage 39,186 24,2 19,634 Not adopted 
7 (47.3%) (29.0%) (23.7%) 
Uniform poll tax 41, 22,7 18, Adopted 
(so.1%) (27.3%) (22.6%) 


Pensions for Confederate 42,442 19,542 21,132 Adopted 
soldiers and widows (51 3%) (23.6%) (25 4%) 


109 Same amendment submitted in 1912. 
10 Same amendment submitted in 1912. 
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TABLE 8—Continued 


Voting at 
Year, Total Vote Cast Vote for Vote against ae - 
at Election, and Description Proposed Proposed Yew ae 


or against 
of Proposed Amendment Amendment Amendment Pr i 


Amendment 


1922: Total vote 71,835: 
To abolish office of 46,471 15,380 9,984 
county treasurer — (64.7%) (21.1%) (14.2%) 
Relating to jurisdiction 53,792 10409 7,578 


of Board of Super- (75.0%) (14.5%) (10.5%) 
visors" 


1924: Total vote 118,327: 
ive Income and 9,86 83,689 24,773 Defeated 
inheritance taxes (8.4%) (71.0%) (20.6%) 
To fix number of levee 33,932 50,46 33,932 Defeated 
commissioners in each (28.7%) (42.6%) (28.7%) 
district 
To change manner of 33/99 45,808 38,527 Defeated 
7A 


electing levee commis- (28. (38.7%) (32.6%) 
missioners 


1926: Total vote 209,485: 

To fix number of levee ste by 978 3,676 
commissioners in each o) (3.3%) (12.6%) 
district" 

To change manner of 25,18 I ,004 3,296 
electing levee commis- (85.7%) (3.3%) (11.0%) 
sioners and to fix their 
terms of office's 


1932: Total vote 146,029: 
To change beginning of 62,026 21,230 62,77 Not adopted 
fiscal year from Oc- | (42's%) | (14.5% | (43.0%) 
tober 1 to July 1 
Appropriation laws to 55,243 21,371 69,41 Not adopted 


have no validity after (37.8%) (14.5%) (47.7%) 
two months after end 


of fiscal year follow- 
a year of passage 
— of poll tax to 68 , 202 23,710 54,117 Not adopted 


: only qualification (46.7%) (16.2%) (37.1%) 
or si 


Age at which children 73,966 21,412 50,651 Adopted 
must attend school (50.5%) (14.7%) (34.8%) 
changed from five to 
six 


Progressive income and 38,648 41,180 66, 201 Defeated 
inheritance taxes (26.4%) (28.2%) (45.4%) 


11 Same amendment submitted in 1920. 


12 Same amendment submitted in 1924. 


3 Combined subject matter of amendment submitted in 1920 but not adopted and one 
submitted in 1924 but defeated. 
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TABLE 8—Continued 


Voting at 


Year, Total Vote Cast Vote for Vote against eee 
at Election, and Description Proposed Proposed 


or against 
of Proposed Amendment Amendment Amendment Pro i 
Amendment 


1934: Total vote 58,410: 

Payment of poll tax to be 39,427 13,11 5,879 
= qualification for (67.5%) (22.4%) (10.1%) 
suf rage'™4 

To change cognanes ing of 34,0 15,017 9,360 
fiscal year from Octo- (38'39) (25.7%) (16.0%) 
ber 1 to July "5 

Appropriation laws to 30,907 16,636 10,876 
have no validity after (53.0%) (28's%) (18.5%) 
two months after end 
of fiscal year following 
year of passage"*® 


Progressive income and 38,60 9,891 Defeated 


3 
inheritance taxes'"7 (16'8 ) (66.2%) (17.0%) 


1940: Total vote 168,267: 


Allowing state to sell 117,519 14,196 36,552 Adopted’ 


certain land owned (69.5%) (8.4%) (22.1%) 
by it 


because they failed to obtain a majority of all votes cast for any pur- 
pose at the general election at which they were submitted to the voters. 
Of the latter eleven, four were not again submitted to the voters but seven 
were voted upon again. Of the seven submitted to the voters the second 
time, six were adopted, and one, the initiative and referendum proposal 
of 1912, again failed of adoption in 1914, although both times more votes 
were cast for it than against it." Thus, in five out of thirty-three distinct 
amendments the desire of a majority of the people sufficiently interested 
to vote was thwarted, four times because the previously proposed amend- 


™4 Same amendment submitted in 1932. = *** Ibid. 


"18 Tbid. 17 Same amendment defeated in 1924 and 1932. 
8 The following election returns complete Table 7: 


Affirmative Not Voting Results 
1942: Total vote 52,045: 
reation of board a trustees of 43785 
Is (86.1%) 


3,010 Adopted 
state schoo! 


4,250 
(8.2%) (s.7%) 


Providiag for lease of township 2,750 5,378 3,017 Adopted 
school land (2'1%) (10.2%) (7.7%) 


119 Of the seven defeated the first time they were submitted, by a preponderance of negative 
votes upon the proposals themselves, three were abandoned, and four were again submitted. 
Of these four, three were later adopted. The amendment to authorize income and inheritance 
tax laws was defeated three times, in 1924, 1932, and 1934. 
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ments were not again proposed and once because it was again proposed 
and again failed. 

The ballot used in the general elections of Mississippi contains several 
columns but not party columns. At the top of the left-hand column are 
the candidates for the most important office. Thereunder other offices and 
candidates are listed. After these offices, and the candidates therefor, the 
proposed amendments are listed. The amendments usually start about 
halfway down the second column, and generally run over into the third 
column. Thus amendments are partially at the bottom and partially at 
the right of the ballot. The texts of all proposed amendments are set out 
in full rather than being summarized as in Minnesota and most states.”° 
The record for participation by general election voters, in the vote upon 
proposed amendments, is particularly good. Out of forty-three amend- 
ments voted upon,™ twenty-four, or 55 per cent, were voted upon by be- 
tween 61 and 80 per cent of those voting in the general election; and 
fifteen, or 33 per cent, were voted upon by more than 80 per cent of those 
voting at the general election. Only four amendments were voted upon 
by less than 60 per cent of the voters voting at the general election and 
none was voted upon by less than 40 per cent.™ 

The Mississippi record of constitutional amendment is good when com- 
pared with that of Minnesota and Illinois. Such a view accords with that 
expressed by one versed in governmental affairs in that state.”* It must 
be remembered that the southern states have a select electorate, which 
probably has a greater interest in constitutional problems than is felt in the 
case of the average electorate in the northern states. Furthermore, Missis- 
sippi’s record would not look at all good were it not for the feasibility of re- 
submitting an amendment which failed to obtain ratification. In Tennes- 
see and Illinois” such an expedient is not as readily available because of 
limitations upon the number and frequency with which amendments may 
be submitted for ratification. 

12¢ Information furnished through private correspondence with Mr. W. Wood, Secretary of 
State of Mississippi. 


tt There were forty-four, but data as to the total vote cast at the election in 1900 is not 
available. 


122 Figures apparent from Table 7. 

23 Professor H. B. Howerton, head of the Department of Political Science in the University 
of Mississippi, has stated, in a private letter, that the people of Mississippi are well satisfied 
with their ability to amend their constitution. He states: “‘We have had five or six amend- 
ments ratified in the past few years. It is true we have had two or three defeated, but my 
judgment is that we are able to amend the Constitution of Mississippi without a great deal of 
trouble, provided of course the subject matter is of potential general interest.” 


124 See Tenn. Const. art. 11, § 3 and Ill. Const. art. 14. 
t This article will be concluded in a forthcoming issue of the Review. 





UNION PEACETIME RESTRAINTS IN 
COLLECTIVE BARGAINING* 


Cuartes O. Grecoryt 


I 


IS is a discussion of some of the activities and objectives of 

labor unions which have troubled many disinterested persons. 

As such it centers around federal labor policy and touches on 

local views only occasionally. This, of course, is natural inasmuch as 

American industry on the whole has come to serve national markets and 

draws on the whole country for its raw materials. But the force of this 
observation should appear shortly. 

Since this discussion is largely concerned with union restrictions on 
free competition of various sorts—a concern which is closely tied up with 
the Sherman Act—it is possible to kill two birds with one stone by de- 
scribing the development of organized labor’s most sweeping restraint of 
competition in national markets and at the same time indicating what the 
prevailing policy of the Supreme Court is in administering the Sherman 
Act. For some such background is essential to an understanding of Mr. 
Arnold’s program of union control." 

While the immediate aim of a union may be the achievement of mate- 
rial advantages for its members in particular units of a nation-wide in- 
dustry, its long run aim must be to retain already achieved gains. This 
implies a program of nationally affiliated locals governed in accordance 
with a common set of standards. Presumably the achievement of wage 
increases and of a shorter work day and week with no reduction of take- 
home pay means an increase in the operating costs of the unit in which 
these gains are won. If so, these increased costs will be reflected in the 
price of the product. Now, if we may also assume that the operating cost 
of a unionized shop is higher than that of an unorganized shop—an as- 
sumption not always, but generally, true—then we may safely conclude 
that the union-made product competes with the non-union product at a 
disadvantage in national consumption markets. By national markets are 


* This article is the substance of a paper written for publication at the annual convention 
of the American Economic Association, in Washington, D.C., on January 4, 1943. 


t Professor of Law, University of Chicago. 


* For a brief summary of this program, see Arnold, The Bottlenecks of Business c. x1, es- 
pecially at 249-53 (1940). 
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meant sales and purchases in a given place of goods supplied from points 
outside of the state in which such transactions occur. 

It seems fairly clear that this competition between union and non-union 
goods has provided organized labor with its keenest organizational in- 
centive and has given rise to the unions’ major economic problem—the 
elimination from national markets of cheaper non-union competition. 
This is what Judge Andrews of New York’s highest court meant when he 
said in 1927, “Economic organization today is not based on the single 
shop. Unions believe that wages may be increased, collective bargaining 
maintained only if union conditions prevail, not in some single factory 
but generally.’ Perhaps the unions themselves put the matter more con- 
cisely when they state the need for the universal closed shop throughout 
a given industry as against the single closed shop in that industry. Here 
it might be observed parenthetically that since the National Labor Rela- 
tions Act was adopted, the emphasis on the closed union shop has lessened 
considerably from the economic point of view, because a union enjoying 
the support of a majority of the employees in a given plant is the exclusive 
bargaining agency for all of the employees in the appropriate unit desig- 
nated and can set standards common to all. Nevertheless, of course, we 
all know that unions still shout for the closed shop as a device to retain 
majority support from year to year, to avoid in future elections the attri- 


tional undermining effects during any given year of the employment of 
non-union labor in an open shop as a consequence of normal labor turn- 
over. 


But to return to the union desire to eliminate non-union competition 
with union products by extending organization throughout a given indus- 
try, the absorption of the United Mine Workers in this problem for so 
many years is a conspicuous example of what is meant. In their annual 
conventions year after year they discussed and voted action upon the de- 
mands of unionized operators that competing non-union mines would have 
to be organized or else they, the unionized mines, would either have to 
dispense with established union standards or shut down.’ It was this sort 
of pressure, as well as the natural desire for more membership and conse- 
quent power, which ultimately resulted in so-called “stranger’’ organiza- 
tional proceedings, of which more will be said later. In any event, it prob- 
ably gave rise to the impulse of the United Mine Workers to create a sort 
of limited universal price control over national coal markets, in connec- 
tion with which the Supreme Court announced one of its earliest policy 


? Exchange Bakery & Restaurant, Inc. v. Rifkin, 245 N.Y. 260, 157 N.E. 130 (1927). 
3 See Hitchman Coal Co. v. Mitchell, 245 U.S. 229 (1917). 





PEACETIME RESTRAINTS IN COLLECTIVE BARGAINING 179 


viewpoints concerning organized labor and restraints on free competition 
in national markets.‘ 

The Coronado strike,5 not entirely a stranger proceeding but a direct 
exertion of pressure with outside interest nevertheless aimed at procuring 
a closed union shop, succeeded in closing down the mine and, by stopping 
production, kept its output from entering interstate commerce. This, of 
course, was a restraint on commerce and was assailed as such by the 
mine operator under the Sherman Act. But the Court could not condemn 
this restraint as a violation under the Act without at the same time de- 
claring illegal by implication all successful strikes for any purpose in units 
of industry supplying national markets. Such an extreme position the 
Court could not take as a matter of practical politics, let alone considera- 
tions of civil rights and common law. For social opinion, as well as the 
courts in the country, had long since accepted as proper the strike for im- 
mediate objectives such as wage and hour conditions; and several of our 
state supreme courts had openly approved as lawful the strike for the 
closed union shop. To conclude in the teeth of such social, legal, and 
political developments that just because a given unit of industry shipped 
its products to buyers in other states, a strike preventing such continued 
shipments through stoppage of production was therefore unlawful under 
the Sherman Act, while the same kind of strike at a plant selling its prod- 
uct locally was perfectly lawful for all purposes, would be to invite certain 
political disaster and to disgust the thinking people throughout the land. 
Although it would have been perfectly proper for the Court to have gone 
to this length by a literal application of certain provisions in the Act, it 
seems certain that by so doing the Court would thereby have brought 
about either immediate repeal of the Act or clearly expressed legislative 
removal of the unions entirely from its application. As it was, the Court 
probably decided the issue wisely; but its reasoning was feeble and eva- 
sive, mainly that the restraint was “indirect” and that, after all, produc- 
tion was only a local function.‘ 

It is somewhat amusing to see the Court crawling in this way, particu- 
larly when it had previously with such confidence declared unlawful under 
the Act the Danbury Hatters’ secondary consumption boycott, with 
which the AFL throttled the hat factory, and the boycott of the ma- 


4 United Mine Workers v. Coronado Coal Co. (First Coronado Case), 259 U.S. 344 (1922). 


5 Ibid.; Coronado Coal Co. v. United Mine Workers (Second Coronado Case), 268 U.S. 
295 (1925). 

6 The Court cited Hammer v. Dagenhart, 247 U.S. 251 (1918), as a compelling precedent. 

7 Loewe v. Lawler, 208 U.S. 274 (1908). 
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chinists’ union in the Duplex case.* But these cases, the Court said, were 
different. Actually, however, the only difference between them and the 
strike was the type of coercive technique employed by the union to re- 
duce the company to a state of non-production. Of course, the practical 
difference was that the Court did not mind cracking down on a secondary 
boycott, which all so-called “right-minded”’ people regarded as unlawful, 
anyway, and could refer to it as a direct restraint with a clear conscience 
in spite of the fact that it was regarded as quite lawful by several state 
courts. 

But the Court’s desire either to “‘get”’ the union in the Coronado case or 
to spike the organizational strike in national industries must have prompt- 
ed it to devise a method for using the Sherman Act to the desired end. 
For the Court threw out a dictum to the effect that evidence indicating 
that the strike had been intended by the union to keep the mine’s non- 
union coal from competing with union-mined coal in a national market 
would be sufficient to prove a violation of the Act. But it had to be evi- 
dence of subjective intent. This seems clearly to have been a clear-cut 
case of a verbum sapienti. The Chief Justice must have realized that the 
point of most organizational strikes was, by unionizing the product of the 
struck shop, to eliminate its competition in its non-union character with 
the already unionized product in the same market. And he probably knew 
that astute counsel could dig up this evidence in most organizational 
strike cases. Anyway, counsel did just that in the Coronado case by pro- 
curing a disgruntled union participant in the strategy of the strike to 
squeal;? and by the alchemy of legal theory the same strike which had 
formerly been held not a violation of the Act suddenly became one. 

Although few, if any, of our leading jurists or economists realized it at 
the time, the Chief Justice had in his hint to counsel anticipated what was 
twenty years after to become the rationale of the Act as it applied to or- 
ganized labor. In the A pex case** last year Mr. Justice Stone declared in 
no uncertain terms that strange misconceptions of the application of the 
Sherman Act to labor had long existed. Most of this, he said, was con- 
fusion between such restraints on or interferences with commerce as 
would give Congress the power to act at all under the commerce clause 
and, on the other hand, such restraints or interferences which Congress 
in a particular statute had intended to forbid. For instance, many people 
thought and still think that because the Court has held that Congress has 

§ Duplex Printing Press Co. v. Deering, 254 U.S. 443 (1921). 

* Coronado Coal Co. v. United Mine Workers, 268 U.S. 295 (1925). 

"© Apex Hosiery Co. v. Leader, 310 U.S. 469 (1940). 
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the power in the Wagner Act to protect commerce from strikes by out- 
lawing unfair employer practices, it should therefore hold that all such 
strikes are likewise illegal restraints under the Sherman Act. Now Mr. 
Justice Stone seems correct in saying that this in itself is poor reasoning. 
All the Wagner Act cases really mean is that Congress always has the pow- 
er under the commerce clause to relieve commerce from the burden of 
strikes if it wishes to do so. It obviously did wish to do so in the Wagner 
Act, although not by declaring such strikes unlawful but rather by out- 
lawing conditions which it thought gave rise to them. Did it wish to do 
that in the Sherman Act? Certainly that is a matter of doubt. It said 
nothing about strikes or other labor activities in that Act. Really, it said 
nothing much of anything except to evince in a general sort of way a de- 
sire to protect commerce from the dangers of combinations, trusts, and 
monopolies. And if ‘such benevolent yearnings could, through analogy to 
old common-law restraints of trade, be construed as a general effort to 
protect consumers and goods markets from the competition-killing re- 
straints of combinations, then Mr. Justice Stone seems to have been 
justified in concluding that Congress had meant in the Act only to protect 
markets from the restrictive controls which combinations interested in 
controlling the markets as such were wont to place on them. All the plain- 
tiff had shown in the A pex case was that the union had by its sit-down 
strike or seizure closed down the shop and had forcibly prevented certain 
goods from being sent out to plaintiff’s customers—coercion practiced by 
a defendant not interested in cornering the market on silk stockings but 
interested only in compelling a manufacturer, through economic em- 
barrassment, to go union. 

Mr. Justice Stone clearly stated existing national policy toward union 
activities, as voiced by Congress in the Sherman Act or elsewhere, then, 
to be only one of preventing their control of goods or commodities mar- 
kets, labor and services being clearly excepted from inclusion as a com- 
modity. Thus, he declared, any union activity directed toward control 
of the labor market is under existing federal law perfectly acceptable; and 
the fact that such activities interfere with the shipment of goods in inter- 
state commerce or with the production of goods destined for such ship- 
ments cannot be regarded as unlawful so long as they are carried on to 
coerce an employer through economic embarrassment into dealing with 
a particular union. But, Mr. Justice Stone continued, the boycott re- 
straints on commerce are nevertheless violations, even though they are 
clearly organizational efforts, if actually they substantially affect the 


* 49 Stat. 449 (1935), 29 U.S.C.A. § 151 (1942). 
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market in the product of the employer involved. What he means by 
“substantially” nobody knows, since he said that the Danbury Hatters, 
Duplex, and Bedford cases* were still good law. And then came the most 
questionable part of his opinion, in view of his thesis that only market 
controls as such were to be considered unlawful. He declared that univer- 
sal unionization of an industry, even if it were proved to be an undertak- 
ing to eliminate the competition between union-made and non-union- 
made products, is permissible because such an aim is such an integral part 
of the American union movement that to deny it, even if it is an obvious 
market control of goods, would be virtually to deny unionism. But we 
have accepted unionism as a part of our economic life; therefore, we have 
accepted its most fundamental economic objectives. Of course, he re- 
marked that this universal organization was but another aspect of the 
monopolization of or control over labor or services as contrasted to goods 
or commodities and could be explained entirely as such. Yet it is submit- 
ted as an instance of a wholesale goods market control that has the sanc- 
tion of the present Court in spite of the interpretation by the same Court 
of existing legislation as protection of national markets from controls 
over price, supply, and discriminations among would-be purchasers and 
sellers. 

Subsequently, of course, Mr. Justice Frankfurter, with three other 
members of the present Court concurring in his opinion, went far beyond 
Mr. Justice Stone’s position and declared that no union activity fairly 
described either in Section 20 of the Clayton Act or in Section 4 of the 
Norris-LaGuardia Act,"* apparently regardless of its object or of any in- 
herent vice thought to be peculiar to such conduct, was lawful for all pur- 
poses under federal law.'* This meant that these four justices believe 
Congress not to have forbidden any union conduct not involving fraud, 
violence, or defamation, as far as one can tell from reading the sections re- 
ferred to; and the upshot of the Hutcheson case leaves the unions a free 
hand to achieve any end they wish as long as they resort only to purely 
economic pressures, regardless of their effect on commerce or on any 
other part of our economy. 


II 


This review of the cases may have seemed tedious; but it appears futile 
to discuss possible controls over union activities without some apprecia- 

*? Bedford Cut Stone Co. v. Journeymen Stone Cutters’ Ass’n, 274 U.S. 37 (1927); Duplex 
Printing Press Co. v. Deering, 254 U.S. 443 (1921); Loewe v. Lawler, 208 U.S. 274 (1908). 

"3 47 Stat. 70 (1933), 29 U.S.C.A. § ror (1942). 

™ United States v. Hutcheson, 312 U.S. 219 (1941). 
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tion of the nature of the existing controls. And it is rash to assume that 
present policy is understood clearly by all of the profession. At any rate, 
it must be fairly clear now that Congress has done virtually nothing to 
prevent the abuses which worry Mr. Arnold. For the Court has told us 
that the Sherman Act is very definitely not the Thurman Act! 

Mr. Arnold deprecates at least five labor union practices which he be- 
lieves too unwholesome for the continued passive sanction of Congress. 
These are, briefly, (1) practices designed to prevent the use of cheaper ma- 
terial, improved equipment, and more efficient methods, (2) practices 
designed to compel the hiring of useless and unnecessary labor, (3) prac- 
tices designed to enforce systems of graft and extortion, (4) practices de- 
signed to enforce illegally fixed prices, and (5) practices designed to de- 
stroy an established and legitimate system of collective bargaining, by 
which he means to refer to the so-called jurisdictional dispute in both of 
its possible meanings.’ Now it is extremely difficult not to accept Mr. 
Arnold’s program. He, in turn, has gone far to meet organized labor 
halfway. He has always accepted the late Mr. Justice Brandeis’ position 
that nationally organized unions should be allowed a very wide latitude 
as a matter of civil rights in promoting organization and in collective bar- 
gaining. And Mr. Arnold, in his desire to distinguish clearly between or- 
ganizational and bargaining activities on the one hand and what he would 
term illegitimate efforts toward gain on the other, would probably agree 
with Mr. Justice Brandeis that the old boycott precedents referred to 
above should be overruled. Indeed, it is likely that he would even accept 
a good deal that Mr. Justice Stone said in his Apex opinion. But in his 
attempts to safeguard the interests of American consumers, all he had to 
play with was the Sherman Act as he found it; and now it transpires that 
he needs the help of Congress itself, which can no longer hide behind the 
affected good-will of the general propositions in the Sherman Act but must 
come forward and deal specifically with isolated sore spots on the body 
politic. 

The question has been asked whether the consuming public cannot be 
protected against the impositions of labor unions through the fact that in 
collective bargaining between unions and employers there exists an in- 
herent antagonism of interests between the parties to such bargaining, so 
that the employer, in serving his own interests, beats down the union in 
such a way that the public interest is automatically served. It would, in- 
deed, be a rash conjecture to assert that there is nothing in this hope; but 
it seems safe to say that there is not much in it. One should not be thought 


*s Arnold, The Bottlenecks of Business 251-52 (1940). 
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anti-union, or, indeed, anti-social, when he urges that none of us can 
afford to entertain any illusions about the self-conceived interests of either 
the unions or of the employers with whom they deal. An objective con- 
ception of unionism is that it is a collective endeavor to procure advantage 
for its constituents by a group which is not accepting its definition of self- 
interest from anyone, economists or others, but is spelling out the defini- 
tion itself. Now economists may differ from the union conception of self- 
interest ; and in the long run they may prove to be quite correct, if we ever 
have any way of telling. But in the social system now existing here, the 
unions are entitled to their own notions. Hence, given the freedom of 
economic action which our present laws guarantee the unions, why should 
we suppose that they will not take advantage of them in bargaining col- 
lectively with employers? After all, we must not forget that collective 
bargaining is not always consummated around the conference table, for a 
good deal of it is articulated through the strike, the boycott, and the 
picket line—all permissible gambits except during the war. From this 
one may conclude that the unions have a pretty good answer to the argu- 
ment that the conflict of interests between the parties to collective bar- 
gaining will protect the consumer. 

Moreover, in view of this state of affairs, it seems idle to assume that 
the average employer will push his supposed interests far enough ever to 
justify a suspicion that he might thus protect the public interest. Em- 
ployers are probably far more interested in continued operations on a 
profit-making basis and are not unaware of the advantages of purchasing 
peace by making concessions, particularly if they can at the same time 
insure that their competitors will be made subject to the same concessions 
they themselves have granted. Naturally, an employer is extremely anx- 
ious to remain able to market his product profitably. But it seems equal- 
ly patent that the union with which he is dealing is no less anxious that 
this should continue to be so. Employers as a rule are most adaptable, and 
they are inclined to accept conditions and try to make the best of them as 
long as they do not have sufficient political or economic solidarity among 
themselves to change these conditions. There are other factors, also, 
which lead to the belief that employers may be prone to capitulate to the 
demands of unions, as long as they know that their competitors will all 
be in the same boat. Thus an increasingly large amount of the purchasing 
power in this country is getting into the hands of organized wage-earners, 
and producers can less afford to associate their products with an anti- 
union bias."* Then the products of many employers are not intended for 


*6This may have been a factor in Henry Ford’s sudden decision to contract with the 
UAW-CIO. 





PEACETIME RESTRAINTS IN COLLECTIVE BARGAINING 185 


direct ultimate consumption but are supplied as parts to other employers 
whose organized employees may at any time refuse to work on them in the 
interests of total unionism if these parts are not union-made or if their 
producers are having trouble with some union. 

This alleged consumer protection through employer-union antinomy, 
then, seems a very thin reed on which to balance the public interest. It 
might be otherwise if employers were allowed freely to organize together 
and to conduct a knock-down and drag-out fight with the unions. At 
least, under such circumstances, we might expect a more traditional ar- 
ticulation of employer interests as employers really see them. But such 
a spectacle would probably have disastrous immediate effects on consum- 
er interests; and it is doubtful whether the public would really like such a 
process of protection. If past experience of employer interests’ ganging up 
on unions is any index, it is doubtful whether any real solace could be ex- 
pected from such tactics, anyway. 

The conviction seems reasonable, then, that the only feasible hope for 
the elimination of undesirable union practices harmful to consumers’ in- 
terests is, first, for the proponents of such a program to take a not too 
broad view of what in unionism is objectionable and, second, for them to 
awaken sufficient political interest in the public to have Congress pass 
legislation specifically addressed to particular objectionable practices or to 
any practices curtailing particular desirable economic processes. It seems 
essential that this reform program be not too sweeping, for it is hard to 
conceive of a political undertaking so large as virtually to throw the baby 
out with the bath, assuming unionism to be the baby. For instance, a good 
deal of organized labor’s self-help procedure like strikes, boycotts, etc., as 
well as some of their institutions like the closed shop, single and univer- 
sal, already seem to be confirmed national institutions which it is now too 
late culturally to prohibit. After all, Mr. Justice Stone was substantially 
correct when he said that acceptance of labor unionism at all implies its 
acceptance as it is, including the institutions and most of the practices 
which make it what it is. 

With respect to outlawing interferences with the use of cheaper mate- 
rial, improved equipment, and more efficient methods,”’ as well as com- 
pelling the use of unnecessary labor,"* the American judiciary has already 
shown signs—in our state courts, at least"8—of retracting its former 

"7 For example, United States v. Goedde, 40 F.Supp. 523 (Ill. 1941). 


8 For example, United States v. Carrozzo, 37 F. Supp. ror (Ill. 1940), aff'd sub nom. 
United States v. Int’l] Hod Carriers’ and Common Laborers’ District Council, 313 U.S. 539 
(194). 

For example, Opera on Tour, Inc. v. Weber, 285 N.Y. 348, 34 N.E. (2d) 349 (1941), 
cert. den. on grounds that no federal question was involved, 314 U.S. 615 (1941). 
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laissez faire notions about freedom of union self-help activity, although 
the federal courts under the Sherman Act and Anti-racketeering Act? 
have staunchly refrained from interfering with the gainful pursuits of 
certain unions, carried on at the expense of society through the loss of 
progressive production methods. The rationale of the New York court 
in denying the musicians’ and stagehands’ unions the privilege of striking 
to prevent the use of canned music in a travelling opera enterprise employ- 
ing only live singers but not live musicians is, first, to deny the existence 
of a labor dispute in order to take the case out of the state anti-injunction 
law and, then, to assume that any union opposition to mechanical prog- 
ress of service to mankind is, in the nature of things, unlawful.” It is, of 
course, hard to find fault with the court’s instinct in this case; but it is 
harder to condone its ruthless disregard of the law as the legislature has 
written it.?? And this is particularly true of all who deplore such sheer 
judicial legislation by the courts and who still believe that only the legisla- 
ture in a truly democratic state can unmake the law which it has already 
made under open political sanctions. Thus, we may hate strikes or boy- 
cotts directed against painting machines, portable concrete mixers, one- 
operator busses and trucks, prefabricated houses, cheaper and better 
building materials, movie organs, recorded music on the radio, and a host 
of other new products and devices which would make living cheaper and 
more comfortable for consumers. But we must remember that established 
unions have vested interests in the continuation of older methods which 
require more labor and thus provide more jobs. At least they think they 
have; and they are privileged to act on their convictions under our present 
laws unless the public through open political action takes steps to pass 
legislation specifically directed against continuance of practices intended 
to defeat progressive methods and to retain high labor costs. How such 
practices can be prevented by collective bargaining alone is hard to im- 
agine. It is true that prohibitory legislation alone will not be the com- 
plete answer, since technological displacement of workers is a social prob- 
lem to deal with which a well coordinated displacement unemployment 
compensation, a re-training program, and an intelligent re-employment 


2° 48 Stat. 979 (1934), 18 U.S.C. §§ 420a-e (1941). 


2" Cases cited in notes 15 and 16 supra illustrate the federal attitude toward such activities 
under the Sherman Act, while the most indicative case arising under the Anti-racketeering 
Act is United States v. Local 807, 315 U.S. 521 (1942). 


22Qpera on Tour, Inc. v. Weber, 285 N.Y. 348, 34 N.E. (2d) 349 (1941), cert. den. on 
grounds that no federal question was involved, 314 U.S. 615 (1941). 


23 The New York Anti-injunction Act has substantially the same provisions as does the 
Norris-LaGuardia Act, N.Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1941) § 876-a. 
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service are required. We may agree that employees alone should not get 
the complete advantage of more efficient operations as they think they 
will when they object to the lowering of piece rates, for instance, when more 
efficient production techniques make possible the manufacture of more 
units per hour. Certainly we may agree that employers should not get the 
full benefit of such technological changes—a result not likely to happen 
while competition remains alive, except insofar as patents or devices 
making such changes possible may keep prices up. At the same time it 
may be difficult to agree with the Wisconsin legislator** who proposed in 
a bill that half of the savings effected by all labor-savings devices should 
be put into a fund to pay unemployment compensation to those displaced 
by the technological changes in question. Since the public as consumers 
should get the entire benefit of such developments, it is obviously up to 
the public to place a premium on these changes by assuming the burden 
of temporary maladjustments which they cause in employment. And a 
program of this sort obviously cannot be worked out by collective bar- 
gaining since it must have a uniform over-all effect such as can be handled 
only through regulatory legislation and public funds. 

Little space need be devoted here to Mr. Arnold’s plea for sanctions 
against union graft and extortion.» Happily, it is not very widespread. 
But when it occurs, it is usually in spite of collective bargaining, and it is 
made possible only through the exercise of the power which our liberal 
laws have enabled the unions to create. This plea calls for rather straight- 
forward regulatory legislation very analogous to that already passed to 
control the abuses of corporate power, perhaps not unlike the Securities 
Act and the Securities and Exchange Act. Such a program would en- 
courage the filing of individual claims for redress by businessmen adverse- 
ly affected and by individual workmen, union members, or others who 
had suffered from unfair entrance exactions or from some other form of 
internal maladministration of a particular union. 

Quite a different problem is presented by union attempts to enforce 
illegally fixed prices—Mr. Arnold’s fourth complaint. Citing the Brims 
case,” Mr. Justice Frankfurter asserted as dictum in the Hutcheson case 
that this is a practice for which the unions may be called to account under 
the Sherman Act as it now stands.’ For it is not easy, under our present 
law, to have illegal fixing of prices by union action alone. And when a 

*4 Landis, Cases on Labor Law 351 n. 1 (1934). 

*5 For example, the indictment brought in United States v. Local 807, 315 U.S. 521 (1942). 

6 United States v. Brims, 272 U.S. 549 (1926). 

27 United States v. Hutcheson, 312 U.S. 219, 232 (1941). 
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union connives with one or more manufacturers or business houses to 
maintain prices, the Court through Mr. Justice Frankfurter has said that 
this is going too far. Yet this assurance is not comforting, in light of the 
Court’s general remarks in the Hutcheson case. For if a union puts its 
price-fixing sanctions into effect by means of the types of peaceful, eco- 
nomic pressures described as non-enjoinable in the Norris-LaGuardia Act 
and in Section 20 of the Clayton Act, I for one find it hard to believe that 
such conduct will be held illegal for any purpose and under any circum- 
stances unless the Court overrules its stand in the Hutcheson case. And 
yet all must agree that if employers cannot combine to maintain prices, ' 
certainly the unions should not be allowed to do it either independently 
or for the employers as they may virtually do indirectly through fixing 
labor standards throughout an entire industry. Again, however, we are 
confronted with the full implications of the universal closed union shop 
throughout an industry as a device to protect hard-won labor standards 
by maintaining at a uniform level the price of the commodity in question 
in national markets. But this is a feature of unionism which Mr. Justice 
Stone has assured everyone is not unlawful but is, rather, an integral fac- 
tor of legitimate unionism, apparently to remain free from interference 
as long as we have labor organizations for any purpose.** Hence, about the 
only instances of price control which can be controlled or outlawed are 
those achieved through connivance with employers by the process of col- 
lective bargaining. 

When Mr. Arnold insists upon a measure to prevent union attempts to 
destroy an established and legitimate system of collective bargaining, he 
is referring to those union power grabs which are commonly known as 
jurisdictional disputes.?? Concerning the exact nature of this type of ac- 
tivity there is, unfortunately, considerable confusion. The original juris- 
dictional strike was a combat between two craft unions, both of which 
were usually affiliated with the same national federation, the contest being 
to determine which union was going to perform certain specific work. For 
instance,*° suppose that carpenters had always hung doors which, of 
course, had always been made of wood, while the metal workers had al- 
ways installed metal fixtures. On a particular building project the plans 
call for metal doors, and the general contractor or his sub-contractor hires 
carpenters to install these doors. The metal workers thereupon strike 


#8 Apex Hosiery Co. v. Leader, 310 U.S. 469, 503-4 (1940). 


**In the argument which the government presented in the Hutcheson case, the presence 
of a jurisdictional dispute was treated as a highly significant factor. 


3° Central Metal Products Corp. v. O’Brien, 278 Fed. 827 (D.C. Ohio 1922). 
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other work they are doing until this work is given to them. And if it is 
given to them, the carpenters strike. Shocking wastes have occurred, par- 
ticularly in the building trades, because of such jurisdictional disputes. 
The AFL attempted to reconcile these differences within its own or- 
ganization by creating a Board of Jurisdictional Awards;* but this board’s 
decisions were never very effective, apparently because they were in- 
fluenced by internal federation politics. The stronger union seemed to 
win the awards too consistently. In the meantime, huge building projects 
were forced to a standstill while the general contractor and owner did not 
care which set of workmen did the job as long as it was done. Such inter- 
ference with building may not seem a matter of federal concern; but its 
control is within the scope of Congressional power because of the effect 
such delays have on the interstate movement of building materials. The 
analogy to the exercise of power in the Wagner Act is perfect. 

Strictly speaking, the plight of the general contractor in such cases is 
not much different from that which confronts him when he introduces non- 
union labor on a certain job in a building project where union labor is 
performing other jobs. A strike called by the local building trades council, 
comprising all of the unions normally involved in construction, to compel 
the hiring of only union men for all of the work is, however, accepted with 
more or less complacence nowadays, because the employer’s way out of 
the strike is so clear. All he has to do is to hire union men. To many, of 
course, this sort of union pressure is shocking enough; but it is a practice 
which is recognized as lawful in most of our courts today, at least in peace- 
time. Now the difference between a jurisdictional strike in a project where 
all employees are union men and a strike by union men where some non- 
union men are employed may well be in legal or other theory only one of 
degree. It may be said of each strike that it is but the collective exercise 
of the civil right of workingmen to refuse employment except under con- 
ditions congenial to their interests. But it seems plain that when such dif- 
ferences of degree result in terrific economic loss unavoidable by the em- 
ployer, then it becomes a matter of such public interest that the alleged 
civil right of unions to conduct jurisdictional strikes can and should be 
curtailed. 

It has been said by persons present in the Supreme Court during the 
argument of the Hutcheson case that Mr. Justice Frankfurter made some 
interesting observations on this type of jurisdictional dispute, one of which 
was involved in that case. He is said to have remarked that jurisdictional 
disputes, unfortunate as they may be, have yet their advantages to society 


3* Landis and Manoff, Cases on Labor Law 101-105 (1942). 
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in that their very wastefulness and harm to the unions themselves will 
speed the day of industrial, as compared to craft, organization. This im- 
plies that Mr. Justice Frankfurter believes industrial union organization 
to be preferable to craft organization as a matter of general values. Why 
he believes this, after all, is fairly apparent, since collective bargaining in 
a large industrial unit comprising several kinds of work is essentially more 
simple when carried on through one union than when it is conducted with 
a half dozen or more. It may be interesting to observe in passing that the 
building trades craft unions have already achieved a substantial solidarity 
of a sort which usually accompanies industrial organization. Thus, al- 
though the craft delineation remains, the building trades council has en- 
abled the united front of the employees against the employer for matters 
of general union interest and for mutual aid and assistance, leaving them 
separate for the purposes of particular craft interests and for inter-craft 
conflicts. But whether or not it is wise to encourage the abolition of craft 
unions in order thus to obviate the old-fashioned jurisdictional dispute 
is a matter which our ultimate arbiters of policy must decide. Many of 
us remain convinced that if the road to this possible solution is unrestrict- 
ed privilege to pull jurisdictional strikes, the method of cure may have 
disastrous effects on the body politic and economic. 

The other type of jurisdictional dispute—that of which we hear more 
about these days—is really the expression of inter-union conflict. For in- 
stance, examples of this are the conflicts between the AFL and the 
CIO carpenters’ and woodworkers’ unions to organize the employees in 
units of industry which their respective organizations are set up to con- 
trol. Other instances are the conflicts between unions affiliated with 
either of the larger national systems and relatively local independent un- 
ions, the current struggle between moving picture operators’ unions in 
New York being a graphic example.** These conflicts are a matter of 
grave public concern for several reasons. Thus, where one of the unions 
has members in two operations so that the first operation manufactures a 
commodity used in the second operation, while the other union has es- 
tablished itself only in the first operation, the more comprehensive union 
has, and uses, a beautiful opportunity to boycott the product of the other 
union by refusing to work on it. As where the CIO has organized units 
producing plywood on which AFL members employed in enterprises 

32 United States v. United Brotherhood of Carpenters and Joiners of America, filed with 


memorandum opinion, sustaining on authority of the Hutcheson case, demurrers to the in- 
dictment, 4 C.C.H. Lab. Cas. 951,118 (D.C. Ill. 1941), aff’d 313 U.S. 539 (1941). 


33 Loew’s, Inc. v. Basson, 46 F. Supp. 66 (N.Y. 1942), noted 10 Univ. Chi. L. Rev. 226 
(1943). 
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using plywood refuse to work as long as it is made by CIO men;* and 
where AFL moving picture film workers refuse to work on film which 
their employer rents to theatres which do not employ AFL projectors 
but, rather, employ projectors whose union covers only the projection 
operation.** Such boycotts create real interferences with the interstate 
movement of commodities; and while they are fundamentally the collec- 
tive exercise of civil rights to work or not work except under agreeable 
conditions, yet they create disturbances of commerce which would cer- 
tainly justify suitable Congressional action, whatever that might be. 

But a better reason for concern over this internecine strife lies in the 
ridiculous plight in which it often puts employers. Many of these get be- 
yond caring whether one union or another represents their men, as long as 
production can continue.** For these employers cannot any longer decide 
with which union they will deal. Under the Wagner Act, that is a matter 
for the employees alone to decide. Still, the Wagner Act does not say 
that unions may not undertake to influence the choice of the employees 
in any particular plant; and outside unions, with impunity, have even 
tied up plants where the employers had bargained and contracted with the 
unions certified to them by the National Labor Relations Board as the 
duly-chosen representatives of the majority of their employees. Now this 
sort of coercion may well be the collective exercise of civil rights to picket 
or to refuse work not agreeable to the men in question if the device used 
is the boycott, and it may well be actively carried on in the “allowable area 
of economic conflict,” to quote from the opinion of a judge in one of the 
most aggravating of cases involving a similar situation.*’ But the defini- 
tion of civil rights and of legitimate economic conflict might well be made 
in light of the common interests of all and not merely to further the inter- 
ests of those groups claiming these extraordinary privileges. 

These practices which have been recounted in this paper should be sub- 
jected to any controls specifically aimed at them in accordance with open, 
democratic, political processes and should not be sheltered behind the 
cloak of broad and general constitutional protection. At the same time, 
in the opinion of the Supreme Court, Congress has not up to the present, 

34 United States v. United Brotherhood of Carpenters and Joiners of America, filed with 


memorandum opinion, sustaining on authority of the Hutcheson case, demurrers to the in- 
dictment, 4 C.C.H. Lab, Cas. 51,118 (D.C. Ill. 1941), aff'd 313 U.S. 539 (1941). 


3s Although the union which was directly involved was solely a projectionists’ union, it had 
been in a position to ask AFL unions engaged in other film operations to join them in a strike. 

3° Stillwell Theatre, Inc. v. Kaplan, 259 N.Y. 405, 182 N.E. 63 (1932); NLRB v. Star 
Publishing Co., 97 F. (2d) 465 (C.C.A. oth 1938). 

37 Pound, C. J., in Stillwell Theatre, Inc. v. Kaplan, 259 N.Y. 405, 182 N.E. 63 (1932). 
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either in the Sherman Act or in any other law, done anything about cor- 
recting these practices. It would seem unfortunate for any Congress to 
abolish the outstanding labor legislation of the past ten years. But Con- 
gress can certainly improve such legislation if it makes a careful and 
thoughtful effort to prohibit the continuation of practices such as those 
recounted here. For it seems abundantly clear that as long as the large 
nationally-federated unions retain the privilege of exercising such powers, 
they cannot be expected to abandon such privilege in their collective bar- 
gaining with employers. In short, protection of the consuming public 
through collective bargaining seems most unlikely because of the inherent 
opposition of interests between the parties to collective agreements—the 
employer and the union. 





THE RENEGOTIATION OF GOVERNMENT 
WAR CONTRACTS 


Cray Jupson* 


THE spring of 1942 there was considerable critical discussion of 

[ focuses war profits alleged to be excessive. While our sons were 

sacrificing their lives for victory, it was said, the manufacturer was 

making inordinate amounts of money out of the war effort. This led to 
a hue and cry in Congress, and an attack on the war “profiteer.” 

A fixed limitation on profits was first proposed, but abandoned, prob- 
ably at the request of the armed services which were primarily interested 
in the maintenance of production at a high level and which feared that a 
fixed limit on profits would interfere with that objective. From the politi- 
cal standpoint, however, something had to be done to correct this real or 
imagined evil. The excess profits tax law was not enough. The “‘profiteer”’ 
must be further curbed. The only question was, how? The law for the 
renegotiation of government war contracts, passed as Section 403 of 
Title IV of the 6th Supplemental National Defense Appropriation Act, 
1942, and approved April 28, 1942, was the answer." 

Summary of the Act—The original Act referred to contracts with the 
War and Navy Departments and the Maritime Commission. It provided 
that the secretary of each department (which included the Chairman of 
the Maritime Commission) was authorized and directed to insert in any 
contract in excess of one hundred thousand dollars thereafter entered into 
by such department, a provision for the renegotiation of the contract 
price at a time when, in the judgment of the secretary, the profits could 
be determined with reasonable certainty. 

More startling, however, was the provision in subparagraph (c) of the 
Act authorizing and directing the secretary of each department ‘‘when- 
ever in his opinion excessive profits have been realized or are likely to be 
realized” from any contract with such department (or from any sub- 
contract thereunder) to require the contractor (or subcontractor) to re- 
negotiate the contract price. This meant the recapture of profits already 

* Member of the Illinois Bar; Member of the Price Adjustment Section Board, Chi 
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* 56 Stat. 245 (1942), 41 U.S.C.A. n. preced. § 1 (Supp. 1942), amended by H.R. 7378, 77th 
Cong. 2d Sess. Title VIII, § 801 (Pub. L. No. 753, Oct. 21, 1942). 
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realized under a contract already made and already partly or even fully 
performed, although there may be no provision whatever in the contract 
for any renegotiation or recapture. 

As is so often the case in modern legislation, an attempt is made to 
cover one of the fundamental features of the Act by definition. The Act 
states: “The term ‘renegotiate’ and ‘renegotiation’ include the refixing 
by the Secretary of the Department of the contract price.” There is some 
difference of opinion as to whether this language means that the secretary, 
if he cannot agree after renegotiation with the contractor upon the amount 
of the “excessive profits,’’ may fix the contract price himself without the 
consent of the contractor. In spite of difficulties in construction, it is hard 
to believe that the language of the statute is intended to mean anything 
less than this. It has been suggested, however, that it means nothing 
more than that after an “excessive profit” has been agreed upon following 
renegotiation, the secretary has the power then to fix the contract price 
to accord with this agreement. If this interpretation is to be followed, the 
language in question would seem to be entirely superfluous. 

Those who are administering this Act are making every effort to come 
to an agreement with each contractor, provided only that the interest of 
the government and the objectives of the law are not compromised in the 
process. Up to the present time I know of no arbitrary refixing of the 
contract price. Every settlement has, so far as I am aware, been based 
upon an agreement. 

Amendments—On October 21, 1942, as a rider to the Revenue Act, 
amendments to the renegotiation law were adopted and the program was 
enlarged to include contracts with the Treasury Department.? The 
amendments were, in the main, helpful and practical. 

Of doubtful utility, however, is the inclusion for the first time of a so- 
called definition of “excessive profits.” It reads: ““The term ‘excessive 
profits’ means any amount of a contract or subcontract price which is 
found as a result of renegotiation to represent excessive profits.” If re- 
negotiation includes the right of the secretary to fix the contract price, 
the definition just quoted from the Act says nothing more than that “‘ex- 
cessive profits” means excessive profits as agreed to or as fixed by the 
secretary. This is not particularly helpful as a guide in the administration 
of the Act or in the determination of just what profits are excessive. 
Perhaps the addition of this “definition” was intended not as an aid in 
administering the Act, but rather to make judicial review less likely by 
giving a greater degree of finality to the results of renegotiation. 

?C.C.H. War L. Serv. § 26,135 (1942). 
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Some of the amendments are of greater significance and utility, al- 
though for the most part they merely incorporate into the statute policies 
which had been announced, and to a limited extent put into practice, by 
the renegotiating agencies. One of these is that when a contractor has 
two or more contracts, or subcontracts, the government, in its discretion 
(the statute says the secretary in his discretion) may renegotiate to elimi- 
nate excessive profits on some or all of such contracts, or subcontracts, as 
a group without separately renegotiating the contract price of each agree- 
ment. The practice was being followed prior to October 21, 1942, the 
date of the amendments, but there was some doubt as to its validity. 

The amendments now provide, also, that after renegotiation has de- 
termined the amount of the excessive profits, and the determination has 
been embodied in an agreement, it shall not again be reopened as to the 
matters agreed upon, and shall not be modified or set aside by any officer 
of the government, or in any suit or other legal proceeding. Prior to the 
amendments, contractors had been assured by the government renegotiat- 
ing officials, but perhaps without statutory authority, that an agreement 
once made with reference to excessive profits would not thereafter be dis- 
turbed. It is extremely helpful, therefore, that any uncertainty on this 
score has now been removed from the administration of the Act. 

The original Act provided that it should remain in force for three years 
after the termination of the war. The amendments provide that no re- 
negotiation of a contract price pursuant to the Act shall be commenced 
by the secretary more than one year after the close of the fiscal year of 
the contractor within which the contract has been completed. If certain 
forms are filed by the contractor or subcontractor with the department 
concerned, notice that the contracts covered by the forms are to be re- 
negotiated must be given within one year thereafter, and actual renegotia- 
tion must be started within sixty days after the giving of such notice. 
These two sections place a time limit on the whole renegotiation proce- 
dure, which is much more favorable for contractors than the period set 
forth in the original Act. No longer will they be left in doubt for years 
whether the funds in their bank accounts really belong to them. 

One of the amendments has greatly extended the application of the 
Act. The original Act had included subcontracts as well as prime con- 
tracts. The amendments now define a subcontract as “any purchase 
order or agreement to perform all or any part of the work, or to make or 
furnish any article, required for the performance of another contract or 
subcontract.”’ The term “article” is also very broadly defined. 

Another amendment gives to the secretary the power, in contracts here- 





196 THE UNIVERSITY OF CHICAGO LAW REVIEW 


after made, to fix the period which renegotiation shall cover, and, if in 
his opinion the provisions of the contract are adequate to prevent exces- 
sive profits, to agree that renegotiation shall apply only to a portion of 
the contract, or shall not apply to performance during a specified period 
or periods, and that the contract price in effect during such period or 
periods shall not be subject to any further renegotiation. The law thus 
makes it possible to provide that for limited periods, within which the con- 
tractor should be able to estimate its costs with reasonable accuracy, 
there shall be no renegotiation. One of the great difficulties in the past, 
and the real reason why renegotiation is needed, is the fact that vast num- 
bers of contracts were long term, requiring the production of enormous 
quantities of materials which the contractor may never have produced 
before. This obviously meant that costs had to be estimated in unknown 
fields. Necessarily, many of these estimates proved to be too high and 
resulted in profits entirely beyond the original contemplation of the 
parties. If in the future, acting under the authority granted by the amend- 
ments, prices are fixed by contract for a relatively short period of time 
for which reasonably accurate estimates of costs may be made, the gov- 
ernment can agree with the contractor that for that period there will be 
no subsequent renegotiation. As to such contracts, this will remove all 
uncertainty from the arrangements beyond that involved in any ordinary 
business deal and will remove entirely the necessity for renegotiation. 
For some time, however, the renegotiation program will have to be carried 
out under the Act because it involves billions of dollars under thousands 
of contracts already entered into, many of which have already been largely 
performed. 

Exemptions —The Act, although broad in scope, does have some ex- 
emptions and exclusions. No contract on which final payment was made 
prior to April 28, 1942, and no contractor whose total war business, for 
the fiscal year in question, including subcontracts, does not exceed one 
hundred thousand dollars, is subject to renegotiation. One of the amend- 
ments provides that the Act shall not apply to contracts for the product 
of a mine, oil or gas well, or other natural deposit, or timber, “which has 
not been processed, refined, or treated beyond the first form or state 
suitable for industrial use,” whatever that may mean. The secretaries 
are authorized by joint regulation to interpret this exemption. This had 
not yet been done as this paper is written. 

By the present administrative practice, profits from other government 
business than that with the four departments specifically mentioned in the 
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Act, as, for example, sales of equipment to Defense Plant Corporation, 
may be renegotiated if the contractor consents. 

Commercial business of the contractor must be segregated from its 
war business, because the Act directs renegotiation of the profits realized 
on the latter (more properly on business with the War, Navy, and Treas- 
ury Departments, and the Maritime Commission), and does not permit 
renegotiation of profits derived from the former. It is extremely difficult 
in many cases to draw the line between business which is and business 
which is not renegotiable. Particularly is this true of many subcontracts. | 
The broad definition of a subcontract which is subject to renegotiation 
has already been referred to. It is not a simple matter, however, to de- 
termine whether an article furnished by a subcontractor is ‘‘required”’ for 
the performance of a prime contract. The manufacturer of a necessary 
part of a machine furnished to a prime contractor who uses that machine 
exclusively in the production of munitions would certainly be covered 
by the Act. If the article furnished were tile for the floor of a factory 
engaged in war work, this, too, would doubtless be included. If the article 
furnished were a bus used to take the workmen in a war plant to and 
from the factory, should the subcontract for furnishing the bus be in- 
cluded? Would a subcontractor who furnished soap and towels for the 
workmen’s washrooms in a war factory be subject to renegotiation? 
These hypothetical questions illustrate that type of difficulty which is so 
often faced in the application of laws, namely, where to draw the line in 
doubtful cases. 

Government by Men.—In this law Congress has taken a long step away 
from that hallowed principle of government by law, toward the newer 
doctrine of government by men. The purpose of renegotiation is to do 
away with “excessive profits,” but no standard or formula has been fixed 
by the statute to determine what “excessive profits” are. That determi- 
nation will be made by the men administering the law without statutory 
direction or help. I do not believe the price adjustment boards should in 
general consider any profit excessive unless there is something inordinate 
about it, something in excess of what the business might reasonably expect 
to earn in normal times. On the other hand, the price adjustment boards 
should not, and undoubtedly will not, renegotiate on a basis which will 
permit a contractor to retain a profit which has been greatly inflated by 
war contracts. But in any case the decision will depend largely on the 
judgment and wisdom of the men making it. 

The Act authorizes a complete delegation of power. Procedure in the 
War Department illustrates just how this works out. The Secretary of 
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War has delegated his authority to the Undersecretary of War. The Un- 
dersecretary of War has designated the War Department Price Adjust- 
ment Board as the coordinating agency of the War Department to de- 
termine and eliminate by renegotiation excessive profits from War De- 
partment contracts. To the services in the War Department (Ordnance 
Department, Quartermaster Corps, Corps of Engineers, Air Corps, etc.) 
is further delegated the actual business of renegotiation in the vast ma- 
jority of cases. To enable them to perform their duty the services have 
set up local price adjustment sections in various parts of the country. 
Some of the sections operate independently; some are organized as ad- 
ministrative units of price adjustment boards, which have the responsi- 
bility locally of finally approving the renegotiation agreements. In Chi- 
cago, the Price Adjustment Section Board and the Price Adjustment 
Section of the Chicago Ordnance District will, in all likelihood, be con- 
cerned with renegotiating a major portion of the more than three billion 
dollars of government contracts which have been let in this district. 

Procedure under the Act——This is a new program, and experience may 
lead to many changes. The program has, however, progressed to a point 
where certain procedures have been established which seem to be appro- 
priate for attaining the objectives sought. It may clarify these procedures 
to take one hypothetical case through from beginning to end of a renego- 
tiation. Because I am familiar with the practice in the War Department, 
and particularly in the Ordnance Department, I shall use those depart- 
ments for the purpose of illustration. 

The case of the hypothetical contractor may come up for renegotiation 
in any one of several ways. In the first place, to remove contingent liabili- 
ties from its balance sheet, and to finish with the matter once and for all, 
and as soon as possible, the contractor may itself ask for renegotiation. 
This it can do either by communicating with the Chicago Ordnance Dis- 
trict or with the War Department Price Adjustment Board. If the con- 
tractor does not act first, the Chicago Ordnance District may, on its own 
initiative, advise the War Department Price Adjustment Board that the 
contracts of this contractor should be renegotiated, or the War Depart- 
ment Price Adjustment Board may start the ball rolling without having 
had any prior official communication from any of the services or from 
the contractor. If the initiative is taken by one of the government agen- 
cies in any particular case, it may merely mean that this agency is anxious 
to get ahead with its work, or it may be due either to the fact that the 
contracts involved are relatively large or that the profits are believed to 
be particularly excessive. 
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Whoever starts the machinery, the first step is to discover which of 
the four major departments is primarily interested. Does the Army, the 
Navy, the Maritime Commission, or the Treasury Department have the 
greater volume of contracts with the contractor? In this case we will 
assume that the War Department is chiefly interested. It is then the 
function of the War Department Price Adjustment Board to determine 
whether Ordnance, the Air Corps, the Engineer Corps, or any of the 
other services is chiefly concerned. Let us suppose that the contractor 
has sixty million dollars of contracts with the Chicago Ordnance District 
and forty million dollars of contracts with the Army Air Corps. On this 
assumption the contractor would be referred to the Price Adjustment 
Section Board of the Chicago Ordnance District for renegotiation. This 
board would renegotiate on an over-all basis all the contracts, those with 
the Air Corps as well as those with Ordnance. In doing so, however, it 
would to the extent practicable contact the Air Corps, so that, as nearly 
as possible, the results of the renegotiation would be satisfactory both to 
Ordnance and to the Air Corps. The contractor, however, would only be 
required to renegotiate once, and that, on the basis of the assumptions 
made, would be with the Price Adjustment Section Board of the Chicago 
Ordnance District. 

When the case is received by the Ordnance District in Chicago for 
renegotiation, the very efficient Price Adjustment Section, which operates 
as the administrative unit of the Price Adjustment Section Board, goes 
immediately to work. The affairs of the contractor are studied from every 
possible standpoint. The officers of the company are contacted, and, 
among other things, are given the opportunity to present a statement 
justifying the profits which the contractor has made, or at least that part 
of those profits which they believe the contractor should be entitled to 
retain as not excessive. Statistical and business analyses are frequently 
made of the industry of which the contractor is a part, and are always 
made of the particular business of the contractor during the past years 
and during the current year. As already stated, war and commercial pro- 
duction are separated. Particular attention is given to its ratio of profits 
to sales before taxes in years preceding the war and in the year in which 
its war contracts are in effect. Increase in volume brought about by war 
contracts and the capital risks involved in the venture are carefully con- 
sidered and weighed. Account is taken of the contribution to the war 
effort through the development of new processes, the manufacture of new 
articles of use to the military services, and the contribution to other 
manufacturers and the government of those procedures, ideas, and meth- 
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ods which have been developed and been found useful in producing war 
material. 

It should be said, to the credit of the American manufacturer and the 
capitalistic system under which he operates, and to the credit of freedom 
of individual enterprise on which that system is based, that many vital 
contributions of this kind have been made. It is now generally recognized 
that never in the history of the world has any nation approached the vol- 
ume of production which is being attained by American industry today. 
It should also be recognized that the quality of this production is of the 
very highest. 

No one test to determine the amount of excessive profits is conclusive, 
and none should be applied as a pure mathematical formula. Probably 
the most significant figure, for purposes of comparison, is the ratio of 
profits (before federal taxes) to sales in prewar years. For example, a 
company which has averaged 15 per cent profit on sales in such years, 
on an average annual volume of twenty million dollars could not normally 
justify a 20 per cent profit on forty million dollars of war contracts. 
Whether the profit on such contracts should be reduced, in order to 
squeeze out the “excessive” portion, to 15 per cent or 10 per cent or some 
other percentage, will depend on many other factors, all of which must 
be carefully weighed. It is clear, too, that in those cases where not merely 
the product itself but the character of manufacturing has been materially 
changed by the war, a comparison of prewar profit ratios with wartime 
profit ratios may not be of any real significance. 

It should be noted that the profits primarily (though not exclusively) 
considered are those before income and excess profits taxes. This must 
necessarily be true. Many companies, with no war business at all, are 
finding their profits after taxes much reduced. The war contractor cannot, 
and in general does not, expect exceptional treatment in this respect. 
This does not mean that no weight at all is given to the profits after 
taxes, but it is clear that if too much consideration were given to such 
profits it would in effect mean that the renegotiators were rewriting the 
tax law. Renegotiation must therefore deal mainly with profits before 
taxes and leave what remains to the gentle ministrations of the Bureau of 
Internal Revenue under the provisions of the income and excess profits 
tax laws. “Excessive” profits are one thing; “excess” profits, another. 

After consideration has been given to all the factors involved, at a 
second or third, or perhaps even a fourth, meeting with the officers of the 
contractor, an agreement is reached as to the amount of the excessive 
profits in all its renegotiable contracts and subcontracts. This agreement, 
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approved by the Price Adjustment Section Board of the Chicago Ordnance 
District, is then forwarded, through the office of the Chief of Ordnance, to 
the War Department Price Adjustment Board. That board should, I 
believe, review the agreement reached with two purposes primarily in 
mind. It should attempt, first, to avoid any gross errors or mistakes 
which may have occurred, and, second, to preserve a minimum of uni- 
formity between the decisions reached in the various local boards and 
sections throughout the country. Absolute uniformity should not be 
sought, for it cannot be attained unless a formula is applied to the de- 
termination of excessive profits, and there is no formula. Necessarily 
much is left to the judgment of the men administering the Act. So long 
as that judgment is good, however, I submit that business is far better 
off than it would be if a fixed mathematical standard were arbitrarily 
applied to every case. There will be profits which, if the facts are all 
known, would be considered excessive by any reasonable man. There 
will be profits which, if the facts are all known, would not be deemed 
excessive by any reasonable man. There is a middle ground, however, 
within which reasonable men, knowing the facts, may differ. If an agree- 
ment fixes the profits within this middle ground, it is all that can be asked 
for in this field. 

To return to our hypothetical case: When the agreement has been 
approved by the War Department Price Adjustment Board it goes to the 
Undersecretary of War for his signature, having already been signed by 
the contractor. The signature of the heads of the other interested de- 
partments, if any, will also be procured. This ends the renegotiation 
procedure. 

How Excessive Profits Are Eliminated —Several methods are described 
in the statute for eliminating excessive profits after the amount has 
been settled. This may be done either by a reduction in the contract 
price for the balance of the term of the contract, or by witholding from 
amounts otherwise due the contractor the amount of the excessive profits, 
or by recovery from the contractor of a cash refund, or by directing a 
contractor to withhold for the account of the United States payments 
which would otherwise be due to a subcontractor, or by any combination 
of these methods. Once the amount of the excessive profits has been 
agreed upon, the government will cooperate in every possible way to im- 
plement the agreement with the least disturbance to the business of the 
contractor. One factor that must be examined with care is the amount 
of working capital available to it. The contractor will not be expected to 
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refund the excessive profits in cash if that depletes its current resources 
beyond the safety point. 

Among the amendments to the law adopted as a rider to the Revenue 
Act of 1942 is one which provides that in determining the excessiveness of 
profits realized, the secretary shall recognize the properly applicable ex- 
clusions and deductions of the character which the contractor is allowed 
under the income and excess profits tax sections of the Internal Revenue 
Code. This means that in determining the amount of profits realized by 
it the contractor shall be allowed to deduct those costs which are of the 
same character as those which it would be allowed to deduct in deter- 
mining whether or not it has a taxable income. This, however, is no guide 
to the amount of the profits which is excessive. 

Prior to the enactment of the amending statute, the effect of the pay- 
ment by a contractor of an income and excess profits tax on the very 
profit, which by renegotiation might later be determined excessive, was 
extremely uncertain. The Treasury Department had sought to work out 
a fair adjustment by a ruling designated I.T. 3577.3 This ruling is now 
supplemented by the new Section 3806 of the Internal Revenue Code. 
One of the principal objects of this Section is to give the contractor which 
renegotiates profits on which it has already paid a tax, credit for the 
amount of the tax paid. For example, if in April, 1943, it should be 
agreed that the excessive profits realized by a particular contractor in 
1942 on its government contracts was one million dollars, and this con- 
tractor had already paid eight hundred thousand dollars income and ex- 
cess profits tax on these profits, it would only be required to refund to 
the government the difference between these two figures, or two hundred 
thousand dollars. 

The procedure followed by the War Department in administering this 
Act has been briefly described. The other branches of the government 
work along similar lines, with some individual variations. At first, the 
Navy centralized its renegotiations in Washington. It is now in the 
process of decentralizing, and local boards are being set up somewhat as 
has already been done by the Army Ordnance Department. At this time, 
the writer is not advised as to what steps toward renegotiation are being 
taken by the Treasury Department, which was included in the price 
renegotiation program for the first time by the amendments of October 21, 
1942. The Maritime Commission is, I believe, doing all of its renegotia- 
tion in Washington, through a board which sits there. 


33 C.C.H. Fed. Tax Serv. ¥ 6,485 (1942). 
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Objections to the Act—This law is certainly not beyond criticism. Per- 
haps the most fundamental objection to it is that it tends to break down 
belief and faith in the inviolability of contracts. If the government has 
agreed with a contractor to pay it two thousand dollars for a tank, and 
the contractor performs in every detail, is it right that the government 
should later, after the tank has been produced, reduce its price to fifteen 
hundred dollars? 

It would be tragic indeed if this law operated to discourage efficiency, 
as some of its critics have asserted it does. The argument is made that if 
all profits are taken from the contractor no incentive is left to lower costs 
and thus increase profits. There are two answers to this accusation. First, 
all profits are not taken from the contractor by renegotiation, but only 
those deemed to be excessive. Second, if the job of renegotiation is done 
as it should be, reduction in costs will be encouraged by allowing a higher 
ratio of profits to the low- than to the high-cost producer. A 2 per cent 
profit on sales might be excessive for the inefficient producer; 10 per cent 
might not be excessive for the competent producer. 

Constitutionality—To the extent that the renegotiation program is car- 
ried out by agreements made between the government and contractors, 
it would seem that no constitutional question can arise. If in any case it 
should be impossible to obtain an agreement, and the secretary, in the 
exercise of the power which the statute purports to grant, should, without 
the consent of the contractor, fix a new price and refuse thereafter to 
pay the contract price for weapons already manufactured and delivered, 
the matter might become involved in litigation which would squarely 
raise the constitutional point. 

Are the war powers of the government sufficient to justify the abroga- 
tion of a government contract? Does the due process clause of the Fifth 
Amendment to the Constitution prohibit the Federal Government from 
violating a contract which it has made? In the so-called, and somewhat 
incomprehensible, “gold clause’’ cases, the Supreme Court held that 
the joint resolution of Congress prohibiting payment in gold, which the 
government bond required, was unconstitutional, deciding, however, at 
the same time that the bondholder did not suffer any damage as a result 
of the failure to pay in gold. The question will not be argued here, but 
the writer’s guess is that the Supreme Court would find that the Renegoti- 
ation Statute, and action under it, are a valid exercise of the Federal Gov- 
ernment’s war powers. 


4Nortz v. United States, 294 U.S. 317 (1935); Perry v. United States, 294 U.S. 330 (1935). 





204 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Merits of the Act-—The law has certain significant merits. Perhaps the 
greatest of these is that it permits contractors voluntarily to divest them- 
selves of those profits believed to be excessive, and thus to protect all in- 
dustry from dangerous criticism to which it might otherwise be subjected. 
The Honorable James F. Byrnes, Director of Economic Stabilization, is 
reported to have said in a recent address: “Twenty-four years ago we 
had another war. When our Army came home broke and jobless and 
learned how their neighbors had profited, they angrily demanded that it 
should never happen again. Every man in public life, regardless of politi- 
cal affiliation, pledged that we would take the profits out of war. It has 
not been done. Some day another Army will come marching home. There 
will be some without an arm, some without a leg, and many without a 
job. In that hour I pity the man who profited while these men suffered. 
If we would preserve private enterprise, if we would preserve the profit 
system, we must now take the profits out of war.” 

The war profiteer is not popular in this country. Public belief, whether 
justified or not, that business is profiteering in time of war, might well 
lead to retaliatory legislation of the most radical type. In the final analy- 
sis, therefore, this law may be of enormous advantage to industry, a de- 
fense against much more drastic action. 

No normal American businessman wants to profit unduly in time of 
war. Most of those who are engaged in an all-out effort to produce 
weapons for our Army and Navy, are imbued with a deep patriotic 
spirit. Most of them are eager to do the best they can to bring this war 
to an early end. When they understand the real purpose of this Act and 
the service it can render to business itself, they generally cooperate with 
the renegotiation program to the best of their ability. 

We are told that some seventy billion dollars of contracts have been 
let and many of these may be renegotiated. It is conceivable that the 
cost of the war effort may be reduced by several billions of dollars by 
means of the renegotiation program. If so, to that extent will the pressure 
of raising money by the sale of bonds and by taxes be reduced. 

Renegotiation, too, will play some part, and perhaps not an insignifi- 
cant part, in the control of a dangerous and threatening inflation. We 
have price ceilings for articles sold to others than the United States 
Government. Supplementing the price ceilings, and in many cases in 
substitution for them, we have the control of costs and prices to the gov- 
ernment through the renegotiation of its contracts. 

Because the Act invokes a rule of men rather than of law, the char- 
acter of the men administering it is of extreme importance. I believe that 
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the country is particularly fortunate in having obtained the highest type 
of personnel for the price adjustment boards and sections which are carry- 
ing out these renegotiations throughout the country. I have had some 
contact with the War Department groups, and I have yet to meet a single 
member of any of those groups whose purpose is to use this Act as a 
means of reforming the world or bringing about a new economic system. 
These men believe in the preservation of a free society and free enterprise. 
They do not believe that a law which aims at “excessive’’ profits can pos- 
sibly be interpreted to mean that all profits in time of war are excessive. 
On the contrary, they believe the language of the statute plainly implies 
that some profits are reasonable, and these men, in determining what is 
“excessive,” will look at the problem not only from the standpoint of 
justice to the government, but also from the standpoint of justice to in- 
dustry. 

It may be that the care with which every case is being considered will 
so delay progress that it will be impossible within any reasonable period 
of time to complete the job for the thousands and thousands of contractors 
and subcontractors now included in the program. The remedy may be to 
raise the limit, so that no company shall be subject to renegotiation unless 
the total of its renegotiable contracts shall exceed five hundred thousand 
or one million dollars in amount. It may be that short cuts can be de- 
veloped, particularly for the smaller organizations, which will save a 
great deal of time without any significant loss in accuracy. Something 
must be done to speed up the program, however, if it is to be completed 
by those now engaged in the task. Should renegotiation drag on for 
years there is a serious risk that it will fall into the hands of a bureaucracy 
which may consider that any profit is an excessive profit, and which may 
use the tremendous powers inherent in the program to bring about results 
not now contemplated. 

There is one other possible change in the law which should appeal to 
all fair-minded persons. The Act now provides for renegotiation down- 
ward only. Price adjustment boards should be empowered to readjust 
prices upward as well as downward, so that any efficient and cooperative 
producer which had actually lost money or made a wholly inadequate 
profit on its war business might obtain an equitable adjustment. Renego- 
tiation should not be a totally one-sided affair. 

Much the greater part of all the War Department contracts have been 
let by the Ordnance Department. The country and the manufacturer are, 
therefore, both to be congratulated upon the character of men in that 
Department who are now directing renegotiations. Col. Irving A. Duffy, 
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on whom the primary responsibility for administrative procedure in that 
department falls, has shown a real appreciation of the problems involved 
and, through his own ability and the help of an able staff, is doing much 
to solve those problems. 

The objectives of those who are at present administering this Act have 
been stated by Mr. Maurice H. Karker, the very capable Chairman of 
the War Department Price Adjustment Board, to be, first, to stimulate 
and give incentive to the production of war materials and, second, to 
stimulate and give incentive for continuing reductions in cost and price. 
If administered with these objectives in view and so that the epithet 
“profiteer” can no longer be applied to American business, the Act, not- 
withstanding its difficulties and the fundamental questions which it raises, 
will prove to be of real value to the nation and to American industry. 
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NOTES AND RECENT CASES 





THE TRUSTEE’S AGENT’S DUTY TO THE TRUST ESTATE 


In 1927 the defendants, a firm of solicitors, were employed to prepare a 
declaration of trust in favor of the vicar of the Church of Holy Trinity, Kings- 
way, London. One of the two named trustees,’ the Reverend William Stewart 
MacGowan, was also the vicar of Holy Trinity; as trustee, Doctor MacGowan 
employed the defendants as agents. Having invested the fund (£900) in an 
approved mortgage chosen by their principal, nine years later the defendants 
were directed by him to secure from the mortgagor a remittance of £200. They 
did so, forwarding a check for that amount to Doctor MacGowan. Shortly 
thereafter, Doctor MacGowan sent to the defendants his personal check for 
£200, with an instruction to purchase certain stocks for him personally. They 
complied with this instruction. After the death of his co-trustee in 1937, Doctor 
MacGowan directed the defendants to obtain the remaining £700—to pay 
£300 to his son, Andrew MacGowan; and to invest the remainder in more of 
the same stocks for him personally. The defendants again executed their prin- 
cipal’s instructions without question. Shortly after Doctor MacGowan’s death, 


So far as this litigation is concerned, the other trustee, a Mr. Streather, is unimportant. 
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the succeeding vicar of the Church of Holy Trinity brought action against the 
defendants, seeking to charge them as constructive trustees. Held: The de- 
fendants were not liable. The defendants were not liable because they had done 
only what their principal had told them to do. The legal principle invoked by 
the court was that an agent who has acted only as such owes a duty only to his 
principal. In the absence of a consciously fraudulent participation in their 
principal’s breach, or a conversion of the fund to their own use, agents are 
available as defendants only in an action by the principal. Williams-Ashman 0. 
Price and Williams. 

This conceptual inaccessibility of an agent of a trustee has been advanced 
often by the English courts in similar cases. In Barnes v. Addy,’ for example, 
the court held that agents were immune to action by anyone but their princi- 
pals “unless those agents receive and become chargeable with some part of 
the trust property, or unless they assist with knowledge in a dishonest and 
fraudulent design on the part of the trustees.”* This court further circum- 
scribed the character of the agent’s legal responsibility in Blundell v. Blundell, 
where it was held that an agent is “not liable as a constructive trustee unless 
there are facts brought home to him which show that to his knowledge the money 
is being applied in a manner which is inconsistent with the trust.’ 

Some English judges have doubted the wisdom of a blanket immunity for 
agents of trustees; yet, even while admitting that an agent is in certain circum- 
stances personally liable for his conduct, these courts have moved but little, if 


at all, from the position taken in Barnes v. Addy. Thus, in Morgan v. Stephens 
it is admitted that complete immunity for agents might result in the “grossest 
frauds;’’? nevertheless, the court restricted liability to cases in which the agent 
“knew the trusts.”* Knowing the trusts, the court has said in the instant case,° 


means that the facts of both trust and breach thereof must be brought home 
to him. 


21942] 1 Ch. 219, 226, 228. 
3L.R. 9 Ch. App. 244 (1874). 


4 Ibid., at 251-52. The following cases illustrate the rule established in Barnes v. Addy: 
Brinsden v. Williams, [1894] L.R. 3 Ch. 185; In re Barney, [1892] L.R. 2 Ch. 265; In re Spencer, 
51 L. J. 271 (Ch. 1881); In re Blundell, L. R. 40 Ch. 370 (1889); Gray v. Johnston, L. R.3 H.L. 
1 (1868); Keane v. Robarts, 4 Madd. 332 (Ch. 1819). 


5L. R. 40 Ch. 370 (1889). 
6 Thid., at 381 [italics added]. 73 Giff. 226 (Ch. 1861). 


8 Ibid. Accordingly, though holding that an agent need not have been chargeable with all 
or a part of the trust fund in order to be liable to someone other than his principal, this court 
has nonetheless adhered to the postulate that an agent’s duty arises only after he has been made 
aware, not only of the trusts, but that a breach has occurred or is about to occur. It appears, 
therefore, that the agent has no positive legal duty to acquaint himself with the nature or 
extent of his principal’s authority, even after he learns that a trust estate is involved. 

* Though the defendants had the trust deed in their safe, an averment by them that they 


had forgotten its contents was sufficient in the eyes of the court to characterize them as 
ignorant. Williams-Ashman v. Price and Williams, [1942] 1 Ch. 219. 
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The sentiment motivating the foregoing view of an agent’s liability seems 
well expressed in the following statement made by Sir. W. M. James, L. J.: 
“T have long thought . . . . that this Court has in some cases gone to the very 
verge of justice in making good to cestuis que trust the consequences of the 
breaches of trust of their trustees at the expense of persons perfectly honest, 
but who have been, in some more or less degree, injudicious.””* 

Similar sentiment" doubtlessly has been responsible for the legislation” 
which has limited the duty to the trust estate of banks,’ issuing stock-corpora- 
tions," transfer agents,"S and third persons generally,’ dealing with a trustee. 
But legislatures have failed to deal expressly with the duty to the trust estate 
of agents employed by trustees. In America, as in England, this is a matter 
of judge-made law. The rulings evolved in the American courts differ markedly, 
however, from those which prevail in the English decisions. 

American courts generally have not been preoccupied in these cases with the 
traditional immunity of an agent acting as such."? As Sir W. M. James might 
have been voicing the attitude which stimulated the English view, so, perhaps, 
Professor Mechem was articulating the notion which is responsible for the 
contrary view adopted in America: “The fact that the agent acted in good 
faith, supposing the principal had a legal right to have done what was done, 
is no defense.** He who intermeddles with property not his own must see to it 
that he is protected by the authority of one who is himself, by ownership or 


© Barnes v. Addy, L. R. 9 Ch. App. 244, 255-56 (1874). 


11 3 Scott, Trusts §§ 321-26 (1939); Scott, Participation in a Breach of Trust, 34 Harv. L. 
Rev. 454 (1921); 4 Bogert, Trusts and Trustees § 910 (1935). 


12 The statutes are collected in 4 Bogert, Trusts and Trustees §§ 901, 905 (1935). 


13 Uniform Fiduciaries Act §§ 5-10, 9 U.L.A. 297, 305-13 (1942); 47 Yale L. J. 299 (1937); 
47 Yale L. J. 994 (1938); 4 Bogert, Trusts and Trustees §§ 908-12 (1935); 3 Scott, Trusts 
§ 324.5 (1939); Scott, Participation in a Breach of Trust, 34 Harv. L. Rev. 454, 480 ff. (1921). 


%4 Uniform Fiduciaries Act § 3, 9 U.L.A. 303 (1942); 4 Bogert, Trusts and Trustees § 902 
(1935); 3 Scott, Trusts § 325 (1939). 


«5 Note 14 supra; Stark v. National City Bank, 278 N.Y. 388, 16 N.E. (2d) 376 (1938); In 
re Guardianship of Lutz, 362 Ill. 631, 1 N.E. (2d) 55 (1936). 


*6 Uniform Fiduciaries Act § 2, 9 U.L.A. 302 (1942); 4 Bogert, Trusts and Trustees § 901 
(1935); 3 Scott, Trusts §§ 321, 326.1 (1939); Trustee Act 1925, 15 George V, c. 19, § 14; 4 So. 
Calif. L. Rev. 72 (1930). 


7 But see Knowlton v. Fourth-Atlantic Nat. Bank, 264 Mass. 181, 162 N.E. 356 (1928). 


8 With this statement compare the one made by Lord Selbourne, in Barnes v. Addy, L.R. 
9 Ch. App. 244, 254 (1874): “his.... advice to his client... . prove(s) that he thought 
that was all which he, as solicitor, was bound to do.” (See also the very similar statements 
made by the judge in the principal case, Williams-Ashman v. Price and Williams, [1942] 1 Ch. 
219, 222-25.) This reveals an attitude toward the obligations of an agent far different from 
that evinced in Professor Mechem’s statement. Lord Selbourne applies the subjective test of 
intent, apparently because there is no objective legal obligation; Professor Mechem avers 
that the duty is externally imposed, and that the good faith of the agent is irrelevant. See 
notes 22 and 24 infra. 
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otherwise, clothed with the authority he attempts to confer.”*® American courts 
are similarly unimpressed with the argument that a profit from the breach is 
prerequisite to liability for participation therein.”° 

In Proctor v. Norris,” an example of the stricter American rule, an attorney 
was held liable when at the request of his principal, who held a major interest 
in two corporations, he applied a check drawn as treasurer of one firm to the 
debts of the other. While admitting the good faith of the defendant,” the court 
nevertheless held that the form of the check provided such notice of other in- 
terests that the defendant was duty bound to examine his principal’s authority 
before complying with his requests. Likewise, in Steele v. Leopold*s a broker 
whose client’s account was registered in his fiduciary identity was held liable 
to the beneficiary when the fund was wasted in ensuing speculations. Here 
again the motive or state of mind of the agent was not regarded as relevant ;74 
liability was predicated on the failure of the defendant to examine his prin- 
cipal’s authority**—the failure, that is, to execute a duty acquired by virtue of 
the notice* that he was dealing with funds held in a fiduciary capacity.”’ 


"91 Mechem, Agency § 1456, at 1077 (2d ed. 1914). The Restatement of Agency § 428, 
Comment b (1933), recognizes that a sub-agent has a duty to the principal (hence an obliga- 
tion to examine the agent’s authority), though strictly speaking there is no privity between 
these parties; Petersen v. Lyders, 139 Cal. App. 303, 305, 33 Pac. (2d) 1030, 1031 (1934) 
(“there is no insistence in the law of agency in this state that there be a privity of contract 
between the principal and the subagent to authorize the principal to proceed against the sub- 
agent as a beneficiary in fact of the contract of agency between the agent and the subagent”’); 
1 Mechem, Agency § 1321 (2d ed. 1914); 2 ibid. § 2058. 


2° Proctor v. Norris, 285 Mass. 161, 165, 188 N.E. 625, 626 (1934); New Amsterdam 
Casualty Co. v. Robertson, 129 Ore. 663, 278 Pac. 963 (1929); 4 Bogert, Trusts and Trustees 
§ 868 (1935); 1 Mechem, Agency § 1456 (2d ed. 1914); Scott, Participation in a Breach of Trust, 
34 Harv. L. Rev. 454 (1921). 

2 285 Mass. 161, 188 N.E. 625 (1934). 


2 Tbid., at 164: “the defendant, though acting honestly and though ignorant as to whether 
that company was a corporation or not, could easily have discovered the truth.” 


23135 App. Div. 247, 120 N.Y. Supp. 569 (1909); Tierney v. Coolidge, 308 Mass. 255 
259-60, 32 N.E. (2d) 198, 200 (1941). 


24135 App. Div. 247, 257, 120 N.Y. Supp. 569, 578 (1909): ‘“‘He [the executor] and the 
brokers apparently acted openly and in good faith.” 


*8 Ibid. The rule in Steele v. Leopold is applied in the following cases: Whitford v. Moehlen- 
pah, 196 Wis. 10, 219 N. W. 361 (1928); National Surety Co. v. Manhattan Mortgage Co., 185 
App. Div. 733, 174 N.Y. Supp. 9 (1919); Hart v. Goadby, 138 App. Div. 160, 123 N.Y. Supp. 
166 (1910); Safe Deposit Co. v. Cahn, 102 Md. 530, 62 Atl. 819 (1906); English v. McIntyre, 
29 App. Div. 439, 51 N.Y. Supp. 697 (1898); Leake v. Watson, 58 Conn. 332, 20 Atl. 343 (1890); 
Shaw v. Spencer, 100 Mass. 382 (1868). 


26 For a discussion of what constitutes notice sufficient to raise a duty of inquiry in these and 
similar cases, see 4 Bogert, Trusts and Trustees §§ 894, 902 (1935). 


27 In Titcomb v. Richter, 89 Conn. 226, 93 Atl. 526 (1915), the Connecticut court refused to 
hold a broker liable when a devastavit resulted from speculations with a fund deposited by a 
client in his name as trustee. In claiming that the mere registration of an account in one’s 
name as trustee is not a reliable indication that trusts are actually involved, the court seems to 
have attempted to shift to the English position that the facts must be brought home to the 
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Taking these cases as representative of at least an important tendency in the 
American common law, there is a strong likelihood that the defendants would 
have been liable had they been tried in an American court.” For the agent 
has been warned in the American decisions that even when simply executing 
his principal’s commands, his legal status does not secure him from all attacks. 
The view in England being different, the problem of evaluation is provoked. 

The English position accords well with the recent legislation, reducing gen- 
erally the duty to the trust estate of those dealing with a trustee. Under the 
Uniform Fiduciaries Act,”® a banker, a transfer agent for stocks, or one paying 
money for goods or land to a trustee, is liable only when he knew he was taking 
part in a breach, made a personal gain from the breach, or had actual knowledge 
of facts which made it an act of bad faith for him to act as he did.**° Apparently 
this legislation was stimulated by the necessity for facile administration of 
trust estates.* If the importance of security in transactions is conceded to be 
greater than protection of cestuis que trust, there seems to be no reasonable 
basis for withholding from an agent of a trustee the protection supplied by the 
Uniform Fiduciaries Act to other persons dealing with a trustee. Indeed, the 
strong reasons underlying the conceptual immunity of an agent who acts 
within his authority afford both provocation and justification for extending the 
statutory protection to agents of trustees. 


TORT LIABILITY OF A CHARITABLE CORPORATION 


The plaintiff, a paying patron at a ball game sponsored by the defendant, 
was injured when a row of bleachers collapsed. Against the defendant’s plea 
that it was immune from tort liability as a charitable corporation, the plaintiff 


agent. But since this court expressly declined to overrule Leake v. Watson, 58 Conn. 332, 20 
Atl. 343 (1890) (brokers held liable because they had actual knowledge that they were dealing 
with fiduciaries, though they did not know the terms of the trusts), it would seem that the 
court admitted the general rule of liability should follow when the agent has actual knowledge 
that trust funds are involved. The view of notice adopted by the Connecticut court in Tit- 
comb v. Richter is approved by the California court in Northwestern Portland Cement Co. v. 
Atlantic Portland Cement Co., 174 Cal. 308, 311, 163 Pac. 47, 49 (1917), but is adversely 
criticized in 29 Harv. L. Rev. 232 (1915); Shaw v. Spencer, 100 Mass. 382, 393-04 (1868). For 
a general discussion of this question, see 4 Bogert, Trusts and Trustees §§ 894, 902 (1935) 


28 Unquestionably, the defendants were aware that their principal was a trustee; again, 
there is no doubt of their knowledge that trust funds were involved. Not only had the de- 
fendants themselves drawn up the declaration of a trust, but they had it at all times in their 
safe. Williams-Ashman v. Price and Williams, [1942] 1 Ch. 219, 221. 


299 U.L.A. 297 (1942). 3° Notes 12-16 supra. 3* Note 11 supra. 


32 Consider this statement made by Lord Selbourne in Barnes v. Addy, L. R. 9 Ch. App. 244, 
252 (1874): ‘If those principles were disregarded [viz., that an agent is liable only when he has 
profited by or has acted despite actual knowledge of the breach], I know not how anyone 
could, in transactions admitting of doubt as to the view which a Court of Equity might take of 
them, safely discharge the office of solicitor, of banker, or of agent of any sort to trustees.” 
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argued that immunity should not be extended to an occasion for which there 
was charged an entrance fee that was higher than it would appear necessary 
to cover expenses, and that immunity should not be granted to a charity which 
had protected its funds by liability insurance. Trial in the circuit court resulted 
in verdict and judgment for the plaintiff. Held: Reversed. A corporation which 
under its charter is to use all its income for the furtherance of a charitable pur- 
pose is immune from tort liability even though it charges a fee for admission to 
the activity at which the tort occurred; to inform the jury, directly or indirectly, 
that a defendant is insured against liability is improper. Myers v. Young Men’s 
Christian Ass’n.* . 

The Illinois courts have consistently insulated charitable corporations from 
tort liability by adhering strictly to the view that the property acquired by a 
charitable institution constitutes a trust fund which is not to be diverted from 
its beneficent purpose to satisfy judgments resulting from the negligent acts of 
its employees.’ Actually, as in the instant case, most charities are corporations 
with complete ownership of their assets. Applied to such cases, the trust fund 
doctrine appears as a judicial expression of policy notions favoring the protec- 
tion of charities. In Illinois, while most attempts to narrow or eliminate the 
rule of tort immunity have failed,‘ some success was achieved at the trial court 
stage in two recent cases. In one case, recovery was granted where the injured 
party was a stranger to the charitable corporation.’ In the other, the court re- 
fused to grant immunity to a charitable corporation which was protected by 
liability insurance, as recovery would not lead to a reduction of the charitable 


assets. However, the decision in the former case never reached an appellate 
court;’ and as to the latter situation, the Appellate Court has adopted a con- 
trary view in the instant case. While the Illinois courts have for the most part 


* 44 N.E. (2d) 755 (Ill. App. 1942). 


* Parks v. Northwestern University, 218 Ill. 381, 75 N.E. 991 (1905); Hogan v. Chicago 
Lying-In Hospital, 335 Ill. 42, 166 N.E. 461 (1929). 


3 2 Bogert, Trusts and Trustees § 401 (1935). 


4 A note in 6 Univ. Chi. L. Rev. 518 (1939) discussing the case of Maretick v. South Chicago 
Community Hospital, 297 Ill. App. 488, 17 N.E. (2d) 1012 (1938), contains an analysis of the 
Illinois cases. There the note writer indicated that except for a dictum in the case of Olander v. 
Johnson, 258 Ill. App. 89 (1930), where it was stated that a charitable corporation might be 
liable if it failed to use due care in the selection of its servants, there has been no deviation by 
the Illinois courts from the rule of tort immunity. 


5 George Weil Cartage Company v. Sisters of the Holy Family of Nazareth Corporation, 
Cir. Ct. of Cook Co. (1939) (cited in 20 Chicago Bar Record 141 (1939)). 


6 Shaleen v. The Newberry Library, Superior Ct. Cook Co. (1942) (cited in Survey of 
Illinois Law for the Year 1941-1942, 21 Chicago-Kent. L. Rev. 1, 8 n. 45 (1942)). 


7 In Johnston v. City of Chicago, 258 Ill. 494, 101 N.E. 960 (1913), the city was liable for 
the negligence of an employee of the public library board when the employee, who was driving 
an automobile, collided with a third person. The theory of the court was that a municipal 
corporation should discharge ministerial acts without negligence. The court gave no indica- 
tion as to its decision had the defendant been a charitable rather than a municipal corporation. 
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adhered rigorously to the rule of tort immunity, the charitable corporation is 
not equally immune from actions for breach of contract.* Thus, recovery of 
contract damages will be permitted although it may result in a diversion of the 
charitable funds. In the instant case, the plaintiff, by virtue of having paid 
admission, was in contractual relationship with the defendant. It might well 
be argued that the defendant had contracted to provide the plaintiff with 
safe seating arrangements, and, in failing to do so, was liable for contractual 
damages. However, in Illinois, recovery has been denied for breach of contract 
if it resulted in a personal injury where the gist of the action was carelessness 
by some servant.? 

As to the theoretical foundations of the immunity from tort liability, other 
courts have resorted to various doctrines in addition to the trust fund doctrine, 
which has served as a basis for the decisions of the Illinois courts. These doc- 
trines include, 1) non-applicability to a charitable institution of the doctrine 
of respondeat superior; 2) implied waiver of liability on the part of a beneficiary 
of a charitable institution; or, simply, 3) public policy in favor of such institu- 
tions, which seems to be the frankest statement of the rationale of the decisions. 
In most jurisdictions, however, the immunity is not complete. Controversy is 
provoked by the question of whether or not exceptions should be made in favor 
of one or more groups, viz., strangers to the charity, paying beneficiaries, or 
non-paying beneficiaries, and also by the question of whether or not the char- 
itable institution should be charged with the acts of some particular type of 
agents or employees.”® The decisions, the various doctrines, and the criticisms 
have been collected and discussed recently in a scholarly opinion by Associate 
Justice Rutledge of the Court of Appeals of the District of Columbia (now of 
the United States Supreme Court), who states convincingly that continued 
protection of charitable corporations from tort liability is justified by neither 
legal theory nor public policy.” 

Ideally, the function of tort law is to provide the machinery for efficient 
distribution of loss. Courts concerned themselves primarily with notions of 
“fault,” and the evolution of the modern law of torts has proceeded along these 
lines.” But courts have also shown a tendency to impose liability upon certain 


* Armstrong v. Wesley Hospital, 170 Ill. App. 81 (1912); Ward v. St. Vincent Hospital, 
39 App. Div. 624, 57 N.Y. Supp. 784 (1899). 


» Wattman v. St. Luke’s Hospital Ass’n 314 Ill. App. 244, 41 N.E. (2d) 314 (1942). But 
see Armstrong v. Wesley Hospital, 170 Ill. App. 81 (1912). 


© Thus, for example, a beneficiary—particularly a non-paying one—is frequently denied 
recovery where the negligent act was committed by a servant of the charity. On the other 
hand, a stranger to the charity is often permitted to recover under similar circumstances. 


™ President and Directors of Georgetown College v. Hughes, 130 F. (2d) 810 (App. D. C. 
1942). 


8 See Kendall v. Brown, 60 Mass. 250 (1850). It is generally recognized that so long as the 
“fault” notion continues to constitute the principal basis for liability in tort, risks and 
losses will frequently fail to be distributed satisfactorily. But while a relaxation of the fault 
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entrepreneurs who have merely created the risk and are deemed to be best 
able to sustain or distribute the loss." Extending the rule of respondeat su- 
perior, courts have frequently thwarted the efforts of employers to insulate 
themselves from tort liability by employing an independent contractor," or by 
acting through a subsidiary corporation."s The legislatures, in the workmen’s 
compensation acts, reflect the same desire to distribute loss effectively. Dissatis- 
fied with the frequent irresponsibility of the individual motorist, moreover, 
they have provided in some instances for compulsory automobile insurance and 
in others for proof of financial responsibility,’® thereby giving adventitious em- 
phasis to the necessity for a broader basis of loss distribution. A judicial ex- 
pression of the same desire is found in the family car doctrine. Even the strong- 
hold of government tort immunity has been severely attacked,’? and numerous 
inroads have been made."* These trends indicate that both courts and legisla- 
tures are concerned about the one who has suffered a loss, and that immunity 
from tort liability ought to be regarded as justified only in the face of strongly 
compelling factors. 

The anomalous position of the remediless beneficiary of a charity is particu- 
larly difficult to justify. Associate Justice Rutledge, in criticizing the retention 
of immunity in the case of the non-paying beneficiary, properly stated: ‘He, 
least of all, is able to bear the burden. More than all others, he has no choice. 
He is the last person the donor would wish to go without indemnity.’"® The 
dictates of social policy may have at one time required an occasional individual 
to suffer so that the public in general might enjoy undiminished the bequests 
to private philanthropies. Fear that donors might be deterred from making 


notion may well constitute an ultimate goal, the existing tort machinery should be refined 
to ease the burden of individual loss in the interim. Compare, James, Contribution among 
Joint Tort Feasors: A Pragmatic Criticism, 54 Harv. L. Rev. 1156 (1941), with Gregory, 
Contribution among Joint Tort Feasors: A Defense, 54 Harv. L. Rev. 1170 (1941). 


3 See Feezer, Capacity to Bear Loss as a Factor in the Decision of Certain Types of Tort 
Cases, 78 U. of Pa. L. Rev. 805 (1930); Loss-Shifting and Quasi-Negligence: A New Inter- 
pretation of the Palsgraf Case, 8 Univ. Chi. L. Rev. 729 (1941). 


*4 See Steffen, Independent Contractor and the Good Life, 2 Univ. Chi. L. Rev. 501(1935). 


*s Costan v. Manila Electric Co., 24 F. (2d) 383 (C.C.A. 2d 1928); Wallace v. Tulsa Yellow 
Cab Co., 178 Okla. 15, 61 P. (2d) 645 (1936). 


66 Blashfield, Cyclopedia of Automobile Law and Practice §§ 3851-58 (1935); Engel, 
Discharge in Bankruptcy as “Satisfaction” under Automobile Responsibility Statutes, 5 U. 
of Pitt. L. Rev. 26, 28 n. 10 (1939). 


7 Borchard, Government Liability in Tort, 34 Yale L. J. 1, 129, 229 (1924-25); Borchard, 
The Federal Torts Claims Bill, 1 Univ. Chi. L. Rev. 1 (1933). 


** Keifer & Keifer v. RFC., 306 U.S. 381 (1939). As to proposed federal legislation, see 
Armstrong and Cokcrill, The Federal Torts Claims Bill, 9 Law & Contemp. Prob. 327 (1942). 
The proposed bill has now been committed to the Committee of the Whole House on the 
State of the Union. S. 2221, 77th Cong. 2d Sess. (1942). 


*9 President and Directors of Georgetown College v. Hughes, 130 F. (2d) 810, 827 (App. 
D.C. 1942). 
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charitable bequests, or that bequests once made would be dissipated in litiga- 
tion, was the rationale behind most of these decisions.” 

Now, however, many of the functions formerly performed exclusively by 
charities are supplemented by government-supported institutions. Further- 
more, charitable corporations of today are conducted more nearly along the 
lines of private enterprises than were their earlier counterparts. Often, indeed, 
the organization is to a considerable extent supported by paying patrons, as 
is the defendant corporation in the instant casej Again, liability insurance is 
available as an effective medium for the distribution of loss; the charitable cor- 
poration is thus in a position to pass on the premium, at least in part, to its 
paying beneficiaries. In the instant case, the plaintiff’s attempt to show that 
the corporation would be indemnified by liability insurance presented the court 
with the choice of either relaxing the rule of tort immunity where the charitable 
fund was protected by insurance,” and thereby making it advantageous for 
charitable corporations not to insure, or applying the rule of full tort immunity 
without regard for the fact that presence of insurance had rendered this pro- 
tection unnecessary. As long as the present rule of immunity prevails, it seems 
a sheer waste of money for a charitable corporation to purchase protection.” 

The abolition of tort immunity would still leave charities in a preferred posi- 
tion when compared with private corporations. For example, the growth of 
charities is fostered by various exceptions to the rule against remoteness and 
to the rules against restraints on alienation and accumulations.*? Moreover, in 


their taxation policies, legislatures favorably regard gifts and legacies to char- 
ities, as well as the property owned by charities.*4 The costs of these advan- 


2° Parks v. Northwestern University, 218 Ill. 381, 75 N.E. 991 (1905). But this policy no- 
tion has not been extended to the gratuitous acts of private individuals, who are held to the 
same standard of care as a person performing the act for consideration. Harper, Torts § 81 
(1933). 


2* The court in the instant case expressly refused to follow the case of O’Connor v. Boulder 
Colorado Sanitarium Ass’n, 105 Colo. 259, 96 P. (2d) 835 (1935), noted in 7 Univ. Chi. L. Rev. 
567 (1940), where it was held that if the charitable fund were protected from depletion by 
insurance there was no immunity under the trust fund theory against an action sounding in 
tort. The Illinois court based its refusal on the ground that the jury should resolve questions 
of liability apart from a consideration of the presence in the background of an insurance com- 
pany. Actually, the plaintiff merely sought the abolition of a rule of immunity which pre- 
cluded any consideration of liability. That this clearly would not determine liability is indi- 
cated in the O’Connor case, where the plaintiff on the next round failed to recover damages 
by failing to prove negligence. O’Connor v. Boulder Colorado Sanitarium Ass’n, 107 Colo. 290, 
111 P. (2d) 633 (1941). 

22 3 Scott, Trusts and Trustees § 402 (1939). 


23 2 Bogert, Trusts and Trustees §§ 349, 350, 353 (1935). Under a statute similar to the 
Thellusson Act, it appears that in Illinois a charitable corporation will be treated the same as 
a private one so far as the rule against accumulations is concerned. Ill. Rev. Stat. (1941) 
C. 30, § 153. 


*4 A recent judicial discussion of the exemption of charitable corporations from taxation 
can be found in International Reform Fed. v. Dist. Unemployment Comp. Bd., 131 F. (2d) 
337 (App. D.C. 1942). 
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tages are spread over the entire community, while the rule of tort immunity 
places the loss squarely on a single individual. Clearly, charitable corporations 
should, as do private corporations, bear the cost of their tortious acts, and the 


rule of tort immunity which leaves an undeserved loss on an unfortunate indi- 
vidual should be abolished. 


SECONDARY BOYCOTT UNDER THE SHERMAN ACT 
AND NORRIS-LAGUARDIA ACT 


Local 306 of the Motion Picture Machine Operators’ Union’ threatened to 
strike Loew’s New York distributing center and, through its national union, to 
strike Loew’s production plant on the west coast, unless Loew’s agreed to supply 
films only to Manhattan theatres unionized by Local 306. Similar demands 
were to be made on seven other leading distributors,’ thus threatening a virtual 
suspension of the entire film industry, if this agreement were not signed. Loew’s 
sought an injunction and a declaratory judgment outlawing the requested agree- 
ment under the Sherman Act. Held, relief granted as requested. Loew’s, Inc. v. 
Basson. 

Despite the court’s holding to the contrary, it seems clear that there was a 
labor dispute between the parties under the Norris-LaGuardia Act‘ and that 
therefore the injunction should not have issued. The court stated that the de- 
mands of the union bore “no reasonable relation to wages, hours, health, safety, 
working conditions, or the right of collective bargaining,” and that they were 
not directed toward any “normal” or “lawful” labor objective.5 But in so rea- 
soning the court obviously relied too much on the fact that the union has no 
quarrel with the company concerning its own employment standards and neg- 
lected the importance to the union of the economic support which the company 
lends to non-organized or rival-organized theatres by continuing its present 
contracts. Furthermore, the court, in saying that the objective must be “‘nor- 
mal” and “lawful,” is reading a qualification into the statute. State courts have 
sometimes done this with their “little Norris-LaGuardia Acts,’”® but it is far 


t An affiliate of the International Alliance of Theatrical and Stage Employees, A.F.L. 


? Columbia Pictures Corp., Paramount Pictures, Inc., R.K.O. Radio Pictures, Inc., 


Twentieth Century-Fox Film Corp., United Artists Corp., Universal Pictures Co., Inc., and 
Warner Bros. Pictures, Inc. 


3 46 F. Supp. 66 (N.Y. 1942). 


4“The term ‘labor dispute’ includes any controversy concerning terms or conditions of 
employment, or concerning the association or representation of persons in negotiating, fixing, 
maintaining, changing, or seeking to arrange employment ....” § 13(c), 47 Stat. 70 (1932), 
29 U.S.C.A. § 113(c) (1942). 

5 Loew’s, Inc. v. Basson, 46 F. Supp. 66, 71 (N.Y. 1942). 


¢ This tendency has been especially marked in New York. American Guild of Musical 
Artists, Inc. v. Petrillo, 286 N.Y. 226, 36 N.E. (2d) 123 (1941); Opera on Tour, Inc. v. Weber, 
285 N.Y. 348, 34 N.E. (2d) 349 (1941), noted in 9 Univ. Chi. L. Rev. 170 (1941). 
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more astonishing in a court which is governed by the broad interpretation given 
the Act by the Supreme Court.’ 

In the opinion of the court, a number of factors emphasized the “illegality” 
of the union’s objectives. For example, in the declaratory judgment, the court 
held that the union was seeking to induce Loew’s to sign an agreement that 
would be illegal under the Sherman Act. This characterization of the proposed 
agreement was made on the authority of United States v. Brims.* Actually, the 
Brims case should not have influenced the court, for Loew’s, a company engaged 
in a type of business totally different from that of the theatres, could never be 
accused of seeking the elimination of competition, as were the mill operators in 
the Brims case. 

The court also indicated that the proposed agreement would violate a con- 
sent decree which Loew’s and other distributors had entered into with the gov- 
ernment a year prior to this case.? Sued under the Sherman Act for combining 
in restraint of trade, the distributors agreed under the decree to supply films in 
the future to all comers, with certain narrow exceptions.’® Actually, since the 
decree was aimed at restraints unlike those threatened here, it is at least ques- 
tionable whether it would be violated by the agreement proposed in the instant 
case, but the mere possibility is sufficient to create an anomalous situation. If 
on appeal the decision is reversed—a result which seems inevitable in light of 
the strict wording of the Norris-LaGuardia Act—Loew’s would find itself in a 
dilemma. It would face threatened economic ruin on the one hand, and a possi- 
ble violation of a consent decree and breach of express licensing agreements with 
the theatres on the other. The situation is analogous to the one in which an 
employer is caught between two statutes, namely, where he is ordered under the 
Wagner Act to deal with the “in” union and then, under the Norris-LaGuardia 
Act is denied an injunction when he is picketed by the “‘out”’ union. These cases 
emphasize the inadequacy of the latter statute to dispose satisfactorily of the 
conflicting interests of parties involved in labor disputes. While the members of 
Congress responsible for this legislation may not have anticipated such situa- 


7 Milk Wagon Drivers’ Union, Local No. 753 v. Lake Valley Farm Products, Inc., 311 U.S. 
91 (1940); New Negro Alliance v. Sanitary Grocery Co., 303 U.S. 552 (1938); Lauf v. E. G. 
Shinner & Co., 303 U.S. 323 (1938); cf. Senn v. Tile Layers Protective Union, 301 U.S. 468 
(1937). See United States v. Hutcheson, 312 U.S. 219 (1941). 


§ 272 U.S. 549 (1926). The Brims case involved an agreement among the woodwork mills, 
local contractors, and the carpenters’ union to secure local labor stability and to exclude the 
competitive entrance into the Chicago market of outside non-union-made wood trim. 


® United States v. Paramount Pictures et al., Civil Action No. 87-273, D.C.N.Y. (1940) 
(unreported). 


te “No distributor defendant shall refuse to license its pictures for exhibition in an exhibi- 
tor’s theatre on some run (to be designated by the distributor) upon terms and conditions fixed 
by the distributor which are not calculated to defeat the purpose of this Section, if the exhibitor 
can satisfy reasonable minimum standards of theatre operation and is reputable and responsi- 
ble, unless the granting of a run on any terms to such exhibitor for said theatre will have the 
effect of reducing the distributor’s total film revenue in the competitive area in which such 
exhibitor’s theatre is located.” Ibid., at Section VI. 
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tions, it seems that amendatory legislation should now be considered. The ap- 
plicability of the Norris-LaGuardia Act might be restricted in cases where a 
labor group attempts to induce a violation of the Sherman Act or to interfere 
with an established bargaining set-up. 

If the case is reversed, and Loew’s chooses to submit to the threatened strike 
rather than risk a violation of its consent decree and also a violation of its agree- 
ments with the threatres, it can then sue the union for triple damages under the 
Sherman Act or request the Anti-trust Division to prosecute. Such a case would 
center around the legality of the secondary boycott, since that is the weapon 
which the union is threatening to employ. The mere fact that Loew’s, rather 
than the theatres, is complaining, does not in any way imply that the coercion is 
primary rather than secondary. A strike aimed solely at the employer is a type 
of primary boycott, a primary boycott being the deliberate refusal by one per- 
son or group to deal with another. The boycott becomes secondary when A (in 
this case, the union), either through a strike or a refusal to patronize, boycotts 
B (Loew’s) in order to force B in turn to boycott C (the theatres). In most 
secondary boycott cases, B (manufacturer’s customer) submits uncomplainingly 
in order to maintain good relations with A, and C (manufacturer) suffers, just as 
A intended." Hence, most suits against secondary boycotts are brought by C, 
not B.” But this is because C in those cases is the seller who resents loss of cus- 
tom, whereas B, the buyer, finds it easier to patronize someone else than to defy 
the union. On the other hand, when B is the seller and C the buyer, as in the 
instant case, B is likely to be less yielding, for he finds it more difficult to build 
up a new market as a seller than to switch his patronage as a buyer. In these 
cases B is the one who sues instead of C. But that is no indication that the boy- 
cott is primary rather than secondary. 

Once it is decided that certain activity constitutes a secondary boycott, the 
problem is by no means solved, however. For it remains to be seen when, if ever, 
this organizational gambit is to be held illegal under the Sherman Act. In A pex 
Hosiery Co. v. Leader," Mr. Chief Justice (then Associate Justice) Stone, speak- 
ing for the majority, declared that labor activities did not constitute a violation 
of the Sherman Act, unless they were aimed at the suppression of competition 
and the control of national markets or in fact did substantially affect such com- 
petition."* Union activity which will tie up an entire industry, as in the present 
case, is obviously substantial in its effect. 

But that Mr. Chief Justice Stone is reluctant to use his “substantiality” 


™ This was true in all three of the leading boycott cases. Bedford Cut Stone Co. v. Journey- 


men Stone Cutters’ Ass’n., 274 U.S. 37 (1927); Duplex Printing Press Co. v. Deering, 254 U.S. 
443 (1921); Loewe v. Lawlor, 208 U.S. 274 (1908). 


™ This likewise was true in the three leading boycott cases, note 11 supra. 
13 310 U.S. 469 (1940). 


*4 For an analysis of this criterion, see Gregory, Union Peacetime Restraints in Collective 
Bargaining, 10 Univ. Chi. L. Rev. 180-82 (1943). 
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doctrine’s appears in his concurring opinion in United States ». Hutcheson," for 
there he ignored the government’s contention that there was a secondary con- 
sumption boycott similar to that in Loewe v. Lawlor.*? Since the request not to 
buy had come originally from the strikers themselves, he treated it simply as 
“a publication . . . . that the employer is unfair to organized labor and request- 
ing the public not to patronize him,” and this, he continued, is no more than a 
form of picketing and “an exercise of free speech.”"* This verbal apology hardly 
accounts for the actual concerted nationwide response to that request which 
was charged in the indictment.’ It would have been far more clarifying had he 
either admitted the boycott and said that its effect on the market was not “sub- 
stantial,” or simply overruled the boycott precedents once and for all. 

If the case ever gets before him as a damage suit or anti-trust prosecution, he 
again has three choices. He may ignore the secondary boycott, treating the 
coercion as primary since B as well as C has been made to suffer, and, under the 
old Duplex construction of the Clayton Act, Section 20,”° avoid the imposition of 
liability. Or he may, if he favors liability, point out the substantial manner in 
which the union’s activity is affecting the market and put his long-ignored doc- 
trine to work. Or, if he does not favor liability, he may, as a last resort, accept 
Mr. Justice Frankfurter’s unfortunate casuistry, as expressed in the Hutcheson 
case. 

This opinion of Mr. Justice Frankfurter in the Hutcheson case depends upon a 
curious juxtaposition of three statutes* by which he concluded for the majority 
that no union, if it had confined its activities to those enumerated in Section 20 
of the Clayton Act and Section 4 of the Norris-LaGuardia Act, could be said to 
have violated the Sherman Act, so long as it had acted in its own self-interest 
and had not combined with any non-labor group. Certainly the threatened union 
recourse in the present case would pass muster under such a formula. Mr. Jus- 
tice Frankfurter’s emphasis on the means used by laboring groups is sharply 
opposed to Mr. Chief Justice Stone’s exclusive consideration of ends in his A pex 
opinion. This basic divergence in approach, particularly in view of the history 


*s A stimulating discussion of the doctrine is contained in the opinion of Judge Learned 
Hand in United States v. Gold, 114 F(2d) 236(C.C.A. 2d) (1940), where the boundary of sub- 
stantiality was held not to include the interference in question. See Gregory, The Sherman 
Act v. Labor, 8 Univ. Chi. L. Rev. 222, 236 (1941). 


*6 312 U.S. 219, 237 (1941). 
17 208 U.S. 274 (1908). 


8 United States v. Hutcheson, 312 U.S. 219, 243 (1941), citing Thornhill v. Alabama, 310 
U.S. 88 (1940). 


9 Record, at 10, United States v. Hutcheson, 312 U.S. 219 (1941). 
20 38 Stat. 738 § 20 (1914), 29 U.S.C.A. § 52 (1942). 


2t The Sherman Act, 26 Stat. 209 (1890), 15 U.S.C.A. § 1 (1941); the Clayton Act, 38 Stat. 
738 (1914), 29 U.S.C.A. § 52 (1942); and the Norris-LaGuardia Anti-Injunction Bill, 47 Stat. 
70 (1932), 29 U.S.C.A. § 101 (1942). 
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of the Norris-LaGuardia Act and of the conditions prompting its adoption,” 
lends support to the current view that Mr. Justice Frankfurter’s opinion is but 
an anomalous attempt to whitewash all union undertakings as long as they are 
conducted in a gentlemanly fashion.?3 It is, therefore, possible that the Court 
will ultimately treat this opinion as mere dictum and adopt Mr. Chief Justice 
Stone’s concurring opinion as the proper rationale.*4 If the Chief Justice could 
then be prevailed upon to put his “substantiality” test to work, the Court 
could, without loss of face, decide against the union in the newly-brought case 
we have been considering.’ 


SECRET LIENS AND THE CHANDLER ACT 


Decisions interpreting the preference provisions of the Bankruptcy Act of 
1898 reveal the presence of two conflicting policies;' Congress and the Supreme 
Court appear to have chosen opposite sides in the controversy between the gen- 
eral creditors and particular creditors who claim the benefit of secret liens. 
Behind legal phraseology is concealed a balancing of the important economic 
interests. Interpretations by the Court of successive amendments to Section 60? 


32 The desire for procedural reform to curb the use of injunctions appears to have been the 
sole motive behind the statute. Both foes and supporters of the bill agreed that it was not in 
any way meant to widen civil and criminal immunities. 75 Cong. Rec. 5462 et seq. (1932). 
Mr. Justice, then Professor, Frankfurter himself asserted then that the Act “explicitly applies 
only to the authority of United States courts ‘to issue any restraining order or injunction.’ 
All other remedies in federal courts and all remedies in state courts remain available.” Frank- 
furter and Greene, The Labor Injunction 220 (1930). 


23 Steffen, Labor Activities in Restraint of Trade: The Hutcheson Case, 36 Ill. L. Rev. 1 
(1941); Gregory, The New Sherman-Clayton-Norris-LaGuardia Act, 8 Univ. Chi. L. Rev. 503 
(1941); see Landis, The Apex Case—Addendum, 26 Cornell L. Q. 212A (1941). 


24 This is a very real possibility in view of the somewhat analogous manner in which the 
doctrine of picketing as free speech enunciated in Thornhill v. Alabama, 310 U.S. 88 (1940), 
has been drastically limited by the case of Carpenter and Joiners Union of America, Local No. 
213 v. Ritter’s Cafe, 315 U.S. 722 (1942). But the prompt affirmance of the Hutcheson case in 
three cases indicates that perhaps the time for overhauling has not yet arrived. United States 
v. Building and Construction Trades Council of New Orleans, 4 C.C.H. Lab. Cas. {51,118 
(1941), aff’d 313 U.S. 539 (1941); United States v. United Brotherhood of Carpenters and 
Joiners of America, 4 C.C.H. Lab. Cas. %51,118 (1941), aff’d 313 U.S. 539 (1941); United 
States v. Carrazzo, 37 F. Supp. 191 (Ill. 1941), aff’d sub nom. Int’l Hod Carriers’ and Com- 
mon Laborers’ District Council of Chicago, 313 U.S. 539 (1941). 


2s It should be noted that most of the theatres are already organized by a rival union; but 
this cannot be expected to influence the decision, since a jurisdictional dispute has already 
been presented to the Court in the Hutcheson case and appeared to disturb none of the judges. 
See Gregory, Union Peacetime Restraints in Collective Bargaining, 10 Univ. Chi. L. Rev. 188 
ff. (1943), for proposed legislative solutions to the growing problem of internecine conflict. 


? Britton, Equitable Liens—A Tentative Analysis of the Problem, 8 N.C.L. Rev. 388 (1930); 
Validity of Liens Against a Trustee in Bankruptcy, 34 Yale L.J. 891 (1925); Voidability in 
Bankruptcy of Transfers Recorded within the Four Months Period, 44 Yale L.J. 109 (1934). 


* Chandler Act § 6o(a), 52 Stat. 869 (1938), 11 U.S.C.A. §96(a) (Supp. 1942): “A 
preference is a transfer, as defined in this Act, of any of the property of a debtor to or for 
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have repeatedly frustrated what authorities believe was Congressional intent. 
The extraordinary role which bankruptcy plays in a competitive structure built 
around traditional property rights makes the divergence of view understand- 
able. In the interest of equal distribution of the assets of the bankrupt, legisla- 
tive regulation halts the race of the diligent to secure priority through common 
law title concepts.‘ The common law retreats reluctantly and cautiously, and, 
though we are able quite clearly to see major policy outlines, comparatively 
minor variations in the facts give rise to serious difficulties. 

That the Chandler Act has changed the law of preferences is conceded. The 
precise nature of the change is in dispute. Typical situations will illustrate the 
areas of certainty and uncertainty. A creditor of the bankrupt claims status as 
a secured creditor because of a mortgage obtained by him to secure a then- 
existing debt. The mortgage was later recorded within four months of bank- 
ruptcy. Before the Chandler Act, it was held that this did not constitute a 
voidable preference.’ Under the Chandler Act, the transfer is “deemed to have 
been made at the time when it became so far perfected that no bona-fide pur- 
chaser from the debtor and no creditor could thereafter have acquired any rights 
in the property so transferred superior . . . .””° to those of the mortgagee. Since 
the original mortgage was clearly a transfer “for or on account of an antecedent 
debt,” it is a preference if the other elements are present. This interpretation is 
clearly sound and is illustrated by a recent decision.’ In this case, to secure a 
then-existing debt, a creditor obtained and recorded a mortgage with an after- 
acquired property clause. The mortgage was executed and recorded ten months 
before bankruptcy. Within four months of the filing of the petition, and at a 
time when the debtor was insolvent, the mortgagee took possession of after- 
acquired property. The court found that under the law of the state until the 


the benefit of a creditor for or on account of an antecedent debt, made or suffered by such 
debtor while insolvent and within four months before the filing by or against him of the peti- 
tion in bankruptcy . . . . the effect of which transfer will be to enable such creditor to obtain 
a greater percentage of his debt than some other creditor of the same class. For the purpose of 
subdivisions a and b of this section, a transfer shall be deemed to have been made at the time 
when it became so far perfected that no bona-fide purchaser from the debtor and no creditors 
could thereafter have acquired any rights in the property so transferred superior to the rights 
of the transferee therein, and, if such transfer is not so far perfected prior to the filing of the 
petition in bankruptcy .... it shall be deemed to have been made immediately before 
bankruptcy.” 


3 McLaughlin, Aspects of the Chandler Bill to Amend the Bankruptcy Act, 4 Univ. Chi. L. 
Rev. 369, 388-95 (1937); McLaughlin, Amendment of the Bankruptcy Act, 40 Harv. L. Rev. 
341, 374-91 (1927); Mulder, Ambiguities in the Chandler Act, 89 U. of Pa. L. Rev. 10, 22-26 
(1940); 3 Collier, Bankruptcy §60.05-.06 (14th ed. 1941). 


4 For the general theories underlying preferences in bankruptcy, see 3 Collier, Bankruptcy 
60.01 (14th ed. 1941). 


5 Carey v. Donohue, 240 U.S. 430 (1916). 
6 Chandler Act § 60(a), 52 Stat. 869 (1938), 11 U.S.C.A. §.96(a) (Supp. 1942). 
7 In re Markert, 45 F. Supp. 661 (Mass. 1942). 
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mortgagee took possession, a bona fide purchaser or an attaching creditor could 
have acquired rights in the property superior to those of the mortgagee. Until 
possession was obtained, the security was not “‘so far perfected’’ and therefore 
the transfer, within the meaning of the Act, occurred when possession was 
taken. Since this was within four months of the filing of the petition and since 
the mortgage was given to secure an antecedent debt, the transfer constituted a 
preference. If the mortgagee had never obtained possession, or, in the case of an 
unrecorded mortgage, had not recorded at all, the transfer, not having been 
perfected prior to the petition, would be “‘deemed to have been made immedi- 
ately before bankruptcy,” and, the other elements being present, would be a 
preference. This interpretation appears to be well established.* 

Despite its general objective of equality among creditors, the Bankruptcy 
Act protects the claims of those who by their diligence have promptly secured 
their claims by legally recognized liens good not only between the parties but 
against the world at large. But fairness to unsecured creditors who may have 
loaned or given forbearance in reliance on the debtor’s appearance of prosperity 
requires that lienors give adequate notice of their claims in a recognized manner, 
such as recording or taking possession. Moreover, the Act prevents the deple- 
tion of the bankrupt’s estate by “diligent” creditors within the four months 
period, if such depletion occurs while the debtor is insolvent and the creditors 
know of the insolvency.’ The policy against disappointing reasonable expecta- 
tions is incorporated into the Act through reference to the state laws; equality is 
promoted by setting aside preferences made within the four months’ period. 

A small change in the situation first discussed may lead to a strikingly dif- 
ferent result. If a mortgage is executed more than four months before bank- 
ruptcy to secure a debt which is created simultaneously and later the mortgage 
is recorded within the four months period, a court may hold that there is no 
preference. This was true before the Chandler Act.’® Similarly, if the bankrupt 
gives the claimant a bill of sale conveying property to secure a debt created 
simultaneously, and it is subsequently recorded within four months of filing of 
the petition, it has been held in Adams v. City Bank & Trust Co. of Macon, Ga. 
that this is no preference under the Chandler Act, because it is not a transfer 
made “for or on account of an antecedent debt.” It is said that here is no 
diminution of the estate, since the original unperfected conveyance was made 
for adequate present consideration. 


* In re Talbot Canning Corp., 35 F. Supp. 680 (Md. 1940), noted in 40 Mich. L. Rev. 105 
(1941), remanded for further findings of fact, In re Talbot Canning Corp., 39 F. Supp. 858 
(Md. 1941), rev’d on the other findings of fact sub nom. Associated Seed Growers v. Geib, 
125 F. (2d) 683 (C.C.A. 4th 1942); In re Seim Const. Co., 37 F. Supp. 855 (Md. 1941). 


» Equitable Liens and Pledges: A Study in Security and Bankruptcy Law, 37 Col. L. Rev. 
621, 627 (1937); 41 Col. L. Rev. 512, 515 (1941). 


*° Martin v. Commercial Nat’] Bank, 245 U.S. 513 (1918). 
™ 15 F. (2d) 453 (C.C.A. sth 1940), cert. den. 312 U.S. 699 (1941). 
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This point of view has been adversely criticized.” If one considers only the 
four months period, the bankrupt’s estate is diminished if the mortgage is per- 
fected by the tardy recording. There is no less a diminution than when the 
security was given for a pre-existing debt. The same kind of reliance, or danger 
of reliance, is present, and expectations may be equally frustrated. In both 
cases the real diminution of the debtor’s estate occurs when the creditor is made 
secure against other creditors, and that occurs within the four months period." 
Creditors who rely on appearances while the mortgage is a secret lien will find 
little solace in the fact that at the time the mortgage was executed the debtor 
received “present consideration.” Such ‘‘adequate value” does not reduce the 
danger of injury from the secret lien. Indeed, since it adds to the estate, it 
may increase the danger that credit may be given in reliance on the appear- 
ances. Recording acts do not treat these two situations differently; the differ- 
ence is recognized apart from the Bankruptcy Act, and it is difficult to see why 
a distinction should be drawn for the purposes of the Chandler Act. 

The technical difficulty in interpretation arises from the ambiguity of the 
phrase “antecedent debt.”’ What is the point of time with reference to which 
it is to be judged whether the debt secured was or was not “antecedent”? The 
words appear in the Bankruptcy Act for the first time with the Chandler Act 
Amendments in 1938. Prior to that time, it was held that any recording “re- 
lated back” to the time of original mortgage. In 1938 Congress reversed the 
fiction and declared that a transfer shall be deemed to have been made at the 
time when the security became “so far perfected” that no bona fide purchaser 
or no creditor could obtain superior rights in the property. If a debt existed 
before that time, it would seem that it is “antecedent” within the meaning of 
the Act: antecedent in the sense of existing before the time at which the trans- 
fer is deemed to have been made. Such an interpretation gives effect to the in- 
tent of Congress to strike down secret liens." The interpretation should not, as 
has been suggested,'s invalidate transactions where recording follows promptly. 
The Act may be interpreted to recognize as continuous a transaction lasting 


‘2 For a criticism of the decision in the Adams case, see notes in 41 Col. L. Rev. 512 (1941); 
36 Ill. L. Rev. 783 (1942); 29 Calif. L. Rev. 522 (1941). 


13 Even if the unperfected conveyance was made within the four months period, but record- 
ed later, there may be reliance on the part of some creditor, and the doctrine of Moore v. Bay, 
284 U.S. 4 (1931) (that a claim void as against some but not all the creditors of the bankrupt 
may be avoided in toto by the trustee in bankruptcy, even though creditors generally benefit 
by the avoidance) could be extended to protect all; Friedman v. Sterling Refrigerator Co., 
104 F. (2d) 837 (C.C.A. 4th 1939); Corley v. Cozart, 115 F. (2d) 119 (C.C.A. sth 1940); In re 
Leven, 42 F. Supp. 484 (Md. 1941). 


"4 H.R. Rep. 1409, at 30, 75th Cong. 1st Sess. (1937); see also Weinstein, The Bankruptcy 
Law of 1938 120 (1938); 3 Collier, Bankruptcy 60.19-.29 (14th ed. 1941); 2 Glenn, Fraudu- 
lent Conveyances $§ 480-90 (1940); McLaughlin, op. cit. supra note 3, at 392-93; Mulder, 
op. cit. supra note 3, at 22-26. 


*s Neuhoff, Assignment of Accounts Receivable as Affected by the Chandler Act, 34 Ill. L. 
Rev. 538, 547 (1940). 
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over a reasonably short period of time. Asa practical matter, there is always an 
interval of time between the execution of the security and its recording. The 
problem of “continuous transactions” is not peculiar to the interpretation of 
the Bankruptcy Act.” 

A recent case supports the arguments outlined above. Between January 19 
and April 5, 1940, the Corn Exchange Bank made several loans to the Quaker 
City Sheet Metal Company. On April 12, 1940, a Mr. Dearden also made a loan 
to the same company. Concurrently with each loan and as collateral security 
for it, the company assigned contracts and accounts receivable. On April 18, 
1940, an involuntary petition in bankruptcy was filed against the debtor com- 
pany. Neither the bank nor Dearden gave notice of the assignments to the 
account debtors, and the transactions occurred in a state where such notice is 
necessary to protect the assignee against a bona fide purchaser of the account. 
The court found that the security was never “‘so far perfected” and that the 
transfer must therefore be deemed to have been made immediately before bank- 
ruptcy. The court held that the time of the making of the transfer is the essen- 
tial element in determining whether the debt secured was antecedent, and 
that since the debt existed before the assignments were deemed made, within 
the meaning of the Act, the transfers were “for or on account of an antecedent 
debt” and constituted voidable preferences since the assignees knew of the 
debtor’s insolvency at that time.'? 

The court expressly rejected the reasoning in the Adams case."* The short 
time interval between assignment and bankruptcy presents the problem in its 
most difficult setting. Had the assignments in the Quaker City case been made 
a day or two after the loan, but not as a part of one continuous transaction, the 
result reached would apparently not be questioned. This change of facts does 
not appear to present a sufficient basis for distinction, since in both cases we are 
concerned with striking down secret liens. 

The decision of the court in the Quaker City case presents, in addition, prob- 
lems peculiar to the assignment of accounts receivable. If the rule of the case 
prevails, it may greatly restrict the use of accounts receivable as security. As- 
signment of accounts is widespread, and is considered good business practice 


«6 For examples of hardships of this kind that may arise, see Friedman v. Sterling Refrigera- 
tor Co., 104 F. (2d) 837 (C.C.A. 4th 1939); General Motors Acceptance Corporation v. Coller, 
106 F. (2d) 584 (C.C.A. 6th 1939), cert. den. 309 U.S. 682 (1940). The case of In re E. H. Webb, 
32 F. Supp. 3 (Tenn. 1940), in which the transaction took place without the four months 
period and the mortgage was recorded the next day which fell within the four months period, is 
an example of the type of situation that should be explained as a “continuous transaction” 
rather than on the basis used by the court. The case is criticized in 41 Col. L. Rev. 512, 516 n. 
19 (1941). 


"7 In re Quaker City Sheet Metal Co., 129 F. (2d) 894 (C.C.A. 3d 1942). For another situa- 
tion in which an assignment can fail to be “so far perfected” see In re Markert, 45 F. Supp. 661 
(Mass. 1942). 


*8 Note 11 supra and accompanying text. 
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by established lending agencies. Often such intangibles are the only type of 
security left available, and it is feared that unfavorable decisions in bankruptcy 
cases may discourage extension of credit. 

Two general views are illustrated in the decisions regarding the validity as 
against subsequent assignees of assignments of accounts receivable.'? The Su- 
preme Court has held** that of the two “equities,” the prior in time prevails, 
and that view is followed in a minority of the states.“ The English view,” fol- 
lowed in other states, is that the assignee first giving notice to the account debt- 
or prevails. In some states the choice between these views apparently turns 
upon a number of circumstances. The court in the Quaker City case was in 
Pennsylvania, a state which has adopted the English view. One writer has sug- 
gested that the mere possibility of a second assignment which might render the 
assignee’s title imperfect is so remote a contingency that the possible “estoppel” 
should not be held a qualification to his rights.?3 It has been argued that he has 
prima facie title, which should be regarded as “‘so far perfected... . . a4 The 
same observation may be made, however, about an unrecorded mortgage, which 

| is perfectly valid between the parties, and which can be defeated only by fraud, 
| deceit, mistake—or bankruptcy. Congress in the Bankruptcy Act wrote a com- 
prehensive definition of what constitutes a “transfer” which includes assign- 
ments as well as mortgages and other liens.*5 

When bankruptcy intervenes after an assignment of accounts in a state fol- 

; lowing the rule that of two assignments the prior in time prevails, an interesting 
problem is presented. There appear to be three exceptions to the prior-in-time 
rule. If the second “equity” is “stronger,” it will prevail.** This will occur 


~~ US 


> 1) when the second assignee, acting in good faith, obtains payment of the claim 

3 assigned; 2) when the second assignee reduces his claim to judgment in his own 

p name; or 3) when the second assignee effects a novation with the account debtor, 
whereby the obligation in favor of the assignee is superseded by a new one run- 

. ning to himself. In case of bankruptcy after an assignment is made in a state 

e 

| 19 Hamilton, The Effect of Section Sixty of the Bankruptcy Act upon Assignments of Ac- 

E counts Receivable, 26 Va. L. Rev. 168, 171-73 (1939). 

P 2° Salem Trust Co. v. Manufacturers’ Finance Co., 264 U.S. 182 (1924). 

L- 2 Neuhoff, op. cit. supra note 15, at 538 n. 4. 

. 22 The leading case is Dearle v. Hall, 3 Russ. 1 (Ch. 1827), in which the second assignee in- 

“4 quired of the account debtor whether the account was assigned and hence could show actual 

is reliance. Courts have extended this doctrine in some jurisdictions to mean that the first as- 

” signee to give notice prevails, regardless of reliance. 

n. 23 Hamilton, op. cit. supra note 19, at 178. 


24 Hamilton, op. cit. supra note 19, at 186-87. 
1 28 52 Stat. 842(30) (1938), 11 U.S.C.A. § 1(30) (Supp. 1942). 


26 1 Bogert, Trusts and Trustees § 195, at 558-60 (1935); see Salem Trust Co. v. Manufac- 
turers’ Finance Co., 264 U.S. 182, 199 (1924). 
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where such a rule prevails, can it be said that the assignment is “so far per- 
fected” that no bona fide purchase and no creditor could have secured any 
rights in the property superior to those of the first assignee, if he has not pro- 
tected himself against these possibilities? 

Answering this question in the negative does not, as has been suggested else- 
where, “‘accomplish the abolition of the business of lending money on book ac- 
counts.””?7 The first assignee can protect himself.** Notification to the account 
debtor should be sufficient. If a second assignee then attempted to obtain pay- 
ment, to effect a novation, or to obtain a judgment, he would normally be re- 
sisted by the account debtor who merely would have to prove the first assign- 
ment. If no resistance is given, one may suspect collusion between the second 
assignee and the account debtor, in which event the second transaction would be 
defeated as not bona fide. If, in addition, the first assignee takes additional pre- 
cautions, insisting upon the stamping of the assigned accounts on the books of 
the assignor, making the assignor the agent for collection and deposit only, pro- 
viding for deposit in a special account not accessible to the assignor, and pro- 
viding for segregation of goods returned, he will be able to protect himself in all 
states,.”9 

This is not too much to ask. An outstanding assignment which is known only 
to the assignor and the first assignee may mislead those who deal with the 
assignor. The existence of a secret lien is not conducive to the informed bargains 
which are essential to a healthy pursuit of enlightened self-interest. It is true 
that the borrower may not want his customers to know that he is in a weak 


condition, since they might hesitate to rely on his ability to perform his con- 
tracts with them. It has been argued that to be useful such assignments must 
be secret,3° else by the infinite routes through which business men obtain infor- 
mation, the suspicion of general creditors will be aroused to the determent of 
business. But notice will not result in undeniable curtailment of credit, nor will 
it precipitate into premature bankruptcy the only temporarily embarrassed 
debtor.** Notice will not force a debtor into bankruptcy if an informed and dis- 


27 Hamilton, op. cit supra note 19, at 187. 


*8 This does not subject the assignee to too great a burden. However, the Bankruptcy Act 
should be amended to except transactions in conformity with the Uniform Trust Receipts 
Act, as trust receipt transactions perfectly in accord with that Act will never become “so far 
perfected” against a bona fide purchaser. Uniform Trust Receipts Act § 9(2)(a), 9 U.L.A. 662, 
687 (1942); see note in 26 Cornell L. Q. 306 (1941). 

29 Writers have suggested precautions which should be taken by assignees to prevent the 
“unfettered use” of accounts receivable condemned as precluding the effective creation of a 
lien in Benedict v. Ratner, 268 U.S. 353, 364-65 (1925); Brinck, Accounts Receivable as Col- 
lateral, 11 Wash. L. Rev. 134 (1936); Accounts Receivable as Collateral Security, 44 Yale L.J. 
639, 648 et seq. (1935). 

3° Accounts Receivable as Collateral Security, 44 Yale L.J. 639 (1935). 


#* Voidability in Bankruptcy of Transfers Recorded within the Four Months Period, 44 
Yale L.J. 109, 119 (1934). 
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interested money market decides he may safely be permitted to stay in business. 
It is suggested that banks and professional lenders using this security device 
know the “mora: and financial situation” of the debtor.** It has never been 
demonstrated, however, that the sagacity and business judgment of the users 
of this particular type of security is any better than that of other creditors, pro- 
fessional or otherwise. The judgment concerning whether a business is to be 
continued or not should be made by a well-informed and complete money mar- 
ket, and not by a part of that market composed of holders of secret liens. An- 
other argument presented by those who think “notice would be ruinous’’ is 
that accounts receivable are usually used to secure so-called “enabling” or 
“rescue” loans. The creditor is said to take only part of what he put into the 
estate during the last few months of insolvency, leaving others in the same posi- 
tion as if he had never existed. This overlooks the possibility that the general 
creditors may be in a worse position because of appearances of prosperity and 
resultant further loans, forebearance, or postponed bankruptcy. 


3? Neuhoff, op. cit. supra note 15, at 548. 
33 Accounts Receivable as Collateral Security, 44 Yale L.J. 639 (1935). 
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The Rule against Perpetuities. By John Chipman Gray. Fourth Edition by Roland 
Gray.* Boston: Little Brown & Co., 1942. Pp. xcv, 895. $12.50. 


The fourth edition of the book which for over fifty years has been the outstanding 
authority upon the rule against perpetuities is now before the public. Mr. Roland 
Gray, the editor of the new edition, states in his preface that since the publication of 
the third edition in 1915 more than 1,300 new cases have been decided upon questions 
embraced in the subject matter of this treatise. The literature upon various aspects of 
this subject has been extensive. The incorporation of this material, in some cases by 
citation merely, in others by quotation or integration, and the textual changes made by 
the editor have produced a volume of 833 pages of text as compared with 663 pages in 
the third edition. Part of the differences, however, is accounted for by the larger type 
of the new edition. The physical make-up of the book is attractive, and it is in some 
ways a more easily handled tool than the third edition. 

The problem of combining new matter, whether new material or new points of 
view, with the old always raises a question of some difficulty. Mr. Gray has adopted 
the plan of making a single text with no indication, save by footnotes relating to the 
more important alterations, as to how much is the text of the author and how much 
that of the present editor. The result is a flowing unified text that is easy to follow; and 
perhaps in view of the fact that many of the changes are merely formal, the method 
adopted is the best. To one who has communed long with the text of Professor Gray, 
however, there is a certain nostalgic regret that it has been necessary to blend out of 
immediate certainty of recognition the respective contributions of the author and the 
editor. 

Two other textual characteristics are worth noting. The use of black letter headings 
both for the sections and for paragraphs inside the sections where there is something 
of a change of subject matter, add to the usability of the volume. On the other hand, 
the failure in the citation of a case to give the year in which it was decided, save as that 
is given, as in the modern English reports, by the form of volume numbering, is a mat- 
ter in which the practice of the third edition might well have been departed from. 

The most interesting part of the examination of the new edition is a comparison of 
the positions taken therein on certain questions in the law of future interests that 
have been the subject of discussion. 

One of Professor Gray’s most vigorously argued and tenaciously held contentions 
was that, as a consequence of the Statute of Quia Emptores, a fee simple subject to a 
special limitation creating a possibility of reverter in the grantor was impossible. In 
Section 39 of the third edition, Professor Gray stated categorically: “In the other [than 
Pennsylvania] States there is either no tenure at all, or, where there is tenure, there is 
no good reason to doubt the existence of the Statute Quia Emptores. In neither case 
can there be any possibility of reverter.’’ To this position Professor Gray admitted 
pragmatically one exception, viz., where the fee was held by a trustee upon a determi- 
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nable trust which when ended became a resulting trust in the grantor. In such case he 
conceded that the legal title might also be held to revest in the grantor." 

On both these fundamentals, viz., that in the lack of tenure there can be no reverter, 
and that the only justifiable qualification of this rule is in the case of the resulting trust 
on a fee, the editor of the present edition disagrees. He points out? that, whatever it 
may be called, the “going back”’ of the subject matter of property after the determina- 
tion of limited interests in situations where there is no “tenure” does undoubtedly 
exist in our law, and that the courts have paid scant heed to consideration of theories 
of tenure or the older English land law in general in handling these problems. 

These conclusions seem to me sound, both historically and analytically. Pragmati- 
cally, there is a regrettable aspect to the conclusion which may in time grow to be of 
importance. It may be put categorically thus: 1) A possibility of reverter after a fee 
simple exists in our law. 2) This interest is not subject to the rule against perpetu- 
ities. 3) The distinct tendency is to regard this interest as assignable.’ Then a convey- 
ance of Blackacre by A to B and his heirs “so long as the land is not used for business 
purposes and when it is so used then to C and his heirs” gives C nothing. But if the 
limitation to C be omitted in the conveyance to B, and on the day after the conveyance 
to B is made in this new form, A conveys to C all his right, title, and interest in Black- 
acre, C has, as the assignee of a possibility of reverter, the interest that he could not 
get under an executory limitation. The need for legislation to take care of such a pos- 
sibility is apparent. 

The discussion of the subject of determinable fees is continued, as in the third edi- 
tion, in Appendix E and also in a new Appendix N. This latter appendix is devoted to 
a contention of the late Professor William R. Vance‘ that Quia Emptores did not ex- 
clude the existence of other tenurial obligations between the holder of the determinable 
estate and his immediate grantor. A careful examination of several cases, a critical ex- 
amination of the case relied on by Professor Vance, and an emphasizing of the differen- 
tiation between feudal and contractual obligations is a fine example of a scholarly and 
convincing argument. I noticed no discussion of Professor Richard R. Powell’s article 
on the same subject,’ which, though reaching the same conclusion as did Professor 
Vance, based the contention partly upon the provision of Quia Emptores (that it ap- 
plies only to lands held in Feodo simpliciter not in Feodo simplice) and partly upon au- 
thority. 

In the law of Powers, a definite change of position is taken in the fourth edition on 
the question of the powers of a trustee to sell where, although all interests will vest 
within the period of the rule, the exercise of the power may, under its terms, take place 
after the expiration of a period greater than that measured by lives in being and twen- 
ty-one years from the time of its creation. Professor Gray® stated and approved the 
English rule that such powers of sale were bad if they could be exercised beyond the 
period of the rule, pointing out by way of pragmatic mitigation that such powers would 

* Gray, The Rule against Perpetuities § 41a (3d ed. 1915). 

2 Tbid., § 39 n. 1, § 41.1, n. 2 (4th ed. 1942). 

3 Compare 2 Rest. Property § 159 (1936). 

4 Rights of Reverter and the Statute Quia Emptores, 36 Yale L.J. 593 (1927). 

5 Determinable Fees, 23 Col. L. Rev. 207 (1923). 

6 The Rule against Perpetuities §§ 487, 493 (3d ed. 1915). 
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normally either terminate or at least be terminable (Sec. 490) within the period of the 
rule (Sec. 500), with the result that they would not come within the operation thereof. 
The suggestion that they should be sustained because they increased rather than im- 
peded the alienability of the subject matter, he was unwilling to accept as valid.” After 
the publication of the third edition in 1915, three cases, one English, Re Allott* one 
Australian, Davis v. Samuel,? and one American, Melvin v. Hoffman," considered the 
question. The American case sustained the power, even though it clearly could have 
been exercised at a time more than a life in being and twenty-one years beyond the date 
of its creation. There has also been a very considerable amount of magazine discussion 
upon the question." Mr. Roland Gray gives his approval to the Missouri point of 
view" and supports his position essentially upon the ground already referred to and 
rejected in the third edition, viz. that such a power in fact increases the mobility of 
property. This conclusion seems both realistic and socially desirable. 

The subject of honorary trusts also receives a different treatment in the fourth edi- 
tion. Professor Gray, in the third edition, stood firmly upon the proposition that, 
putting all trusts for public charitable purposes out of the picture, all trusts implied 
one or more persons as beneficiaries on whose behalf the trust could be enforced; that 
consequently where the trust was to erect a monument or to care for a favorite dog, the- 
trust was intrinsically invalid. This invalidity was entirely independent of any ques- 
tion of the rule against perpetuities or any analogous doctrine. Even assuming that 
objections of the latter kind could not effectively be raised, the trust was nevertheless 
bad for the reason stated, i.e., lack of a personal beneficiary. To reach this result Pro- 
fessor Gray had to dissent from decisions or dicta (none too clear in their reasoning) in 
a considerable number of cases. This he did.*? The suggestion that such gifts might be 
upheld upon the theory that the devisee had a power closely akin to a power of appoint- 
ment, and that this latter power is not intrinsically bad even though there be no one 
who can compel the exercise of it, he expressly rejected.*4 

Mr. Roland Gray, in the fourth edition, recognizes that the weight of decision and 
dicta is so strongly in favor of the validity of such gifts when they do not violate the 
rule against perpetuities or analogous principles, that he feels that it must be con- 
ceded that they represent the American law on this point. He apparently does not per- 
sonally like this position, partly for theoretical, partly for practical reasons." 

Personally, I have never been able to see the objection to such bequests in devises. 
By hypothesis they are not in such terms as to violate the rule against perpetuities 
as to the creation of remote interests or as to the possible exercise of the power. The 
“trustee” is not going to be able to keep the property for his own benefit; the heirs or 
residuary devisees will see to that. Unless the organization of the “trust” is too vague 
for one reason or another to be workable, or unless the purpose or the operation of it is 
anti-social, it seems hard to find any substantial reason why the court should balk the 
testator’s plan. 


7 Ibid., § 480. 9 28 N.S.W. 1 (1928). 

§ [1924] 2 Ch. (C.A.) 498. © 290 Mo. 464, 235 S.W. 107 (1921). 
1 Gray, The Rule against Perpetuities § 509.18, n. 5 (4th ed. 1942). 

"2 Thid., § 509.18. +4 Thid., § go9a. 

"3 Ibid., §§ 894-909 (3d ed. 1915). *S Ibid, (4th ed. 1942). 
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It is not necessary, even though it would be interesting, to discuss further the varia- 
tions and agreements of the two editions. In general it is enough to say that this new 
edition is a scholarly and usable work, and that neither the instructor nor the practi- 
tioner in the important field of law with which it deals can afford to work without it. 


Harry A. BicELow* 


The Cheyenne Way: Conflict and Case Law in Primitive Jurisprudence.{ By K. N. 
Llewellynt and E. Adamson Hoebel.§ Norman: University of Oklahoma Press, 
1941. Pp. ix, 360. $3.00. 


Karl Llewellyn and Adamson Hoebel are bold men. They set out to capture the law- 
ways of a folk far removed in culture, economy, intellectual climate—and fifty-three 
full cases, with scraps of material from about as many others, are all they have to go 
on. The reach is not bad; for, few as they are, the cases present tension and conflict in 
almost every aspect of tribal life. The span of time, 1820-1880, will do; it is long enough 
to capture a flux which one can chart by the instances. But at no point of stress do the 
cases come thick and fast enough to give sharp edges to any type of judgment. Worst 
of all, not one is a case of official record; the whole docket has to be accepted on the 
basis of hearsay. A more conventional pair of scholars would have obeyed the propri- 
eties and have thrown up the job. 

But not these pioneer adventurers. A neophyte, stumped at interpretation, seeks 
more and more materials until he is smothered beneath the heap. A canny craftsman 
devises techniques for drawing forth significance from the scanty stuff at hand. It is 
a superb workmanship which makes this venture possible and endows its result with 
quality. Llewellyn is a lawyer who sees in his subject, not a brooding omnipresence 
to be brought down from the skies for dialectics only, but a going institution shaped to 
the needs of its society. Hoebel is an anthropologist who understands that any item 
turned up in field work draws its meaning from uses dictated by the impinging culture. 
Where the one discipline is stopped, the other may provide a hunch; where the one 
plunges recklessly ahead, the other is there to impose a check. And where either alone 
is impotent, the two together may provide a fresh set of tools. 

Men less wise about their crafts would have been balked by the hearsay. The au- 
thors tapped the stream of decision not as cases came, but nearly sixty years after the 
last doom was spoken. The judgments were passed on by word of mouth; along the 
way many minds and tongues could intrude to corrupt the unwritten text. Yet, the 
materials used are hardly less reliable than cases of record. Literacy is unable to insure 
the integrity of utterance; it has contrived no device by which meaning can be insu- 
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lated against pervading opinion. The case of Man Lying on His Back with His Legs 
Flexed, as recited here, is surely as authentic as anything we can now make out of Dr. 
Bonham’s cause, or Chandelor v. Lopus.2 The case of Walking Coyote has carried its 
pristine implications down the decades at least as well as that of Rylands v. Fletcher. 
The cases of Sleeping Rabbit, Medicine Bird, and Carries the Arrow may present per- 
plexities; but not one of them can vie with, say, Dartmouth College v. Woodward‘ or 
Gibbons v. Ogden,S in telling contradictory things to a number of rather intelligent per- 
sons. Name any case here—Broken Dishes, Shoots Left-Handed, She Bear, Big Laugh- 
ing Woman, Bull Head, or Which Will You Take—and you are on far firmer ground 
than in wrestling with the resolution of a great constitutional issue, such as New State 
Ice Co. v. Liebmann‘ or Ashwander v. T.V.A.7 

For the purpose oral tradition may even be an advantage. Here, as with the Roman 
and the common law, the case is the thing. But its value lies, not in its statement, but 
in its revelation of the command which prevails in the pinch. We are no longer serious- 
ly interested in the personal fortunes of Jra Munn, O’Gorman and Young, Leo Nebbia, 
as they did legal battle against the State of Illinois, the Hartford Insurance Co., and the 
good People of New York. But we are mightily concerned with the tolerance accorded 
by the state to the person in fixing the prices of the articles he sells. In a word, it 
is the rule in Shelley’s Case—or Hankering Wolf’s or Tall White Man’s—which we seek. 
And to find it, we must remember that among the Cheyenne the law was not as yet a 
differentiated institution. There was no priestcraft of attorneys, no judicial caste to 
generate legalism, no corpus of professional lore to intrude upon common sense. The 
stuff of judgment came from the people; the men who delivered sentences were busied 
with everyday affairs. Under such conditions the very absence of literacy counted; for 
it kept away from the intellectualizing touch of specialists a thing which belonged to 
the folk. The cases set down here became fireside stuff; as tales they were told over 
and over again; in their reiteration they remained true to the prevailing norms of jus- 
tice. Thus they stand out, not as points upon which a series of doctrines is pivoted, but 
as imperatives which stem from community life. Where literacy can provide no alibi, 
the mind cannot afford to be inexact or sluggish. But if popular belief has departed 
somewhat from what actually happened, it is of little consequence. The cases are more, 
rather than less, reliable because of the way they have been handed down. It is the 
law-in-action which the authors seek, and its hiding place is in tribal memory. 

The result is an articulate cluster of law-ways. Facts do not have feet with which to 
walk into court; the norms with which men in conflict are judged are not created by 
legal process. The law is pointed by the morality, decéncy, good taste of a people. If 
the cases are few, there is at hand a whole culture to draw upon, to give setting, to sug- 
gest leads, to provide check and cross-check. In each case it is the Chief, a bystander, 
or the Group of Wise Men, who speaks; and the spokesman in a brilliant, competent, or 
stupid way makes articulate the decision. It is an art, that of saying doom; and there 
is need here—as with Iroquois, Maoris, the Supreme Judicial Court of Massachusetts 
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—for “‘the old man who speaks the straightest judgment.” A fine art it is, for “‘a judg- 
ment straight enough, though hard to speak, is unmistakable when spoken.” The au- 
thors quote Vinogradoff, who mournfully regrets, in respect to a primitive people, “we 
do not know how, or by whom the merits of the different judgments were estimated.” 
The authors with a larger understanding retort, “read the Cheyenne material and you 
do not need to know.” Yes, the judge must make say the say that goes straight to the 
heart of the dispute; but the experience and wisdom from which it is distilled belong 
to the people. The use of techniques for focusing a whole culture upon the instance 
here endows with sharp edges what would otherwise remain a small amorphous mass. 

The law-ways set down are not a thing apart. For all their sharp definition they 
cling close to tribal life. As with us, the trouble-case reveals the institution in tension; 
as with us, the flash of insight as to the way out is shorthand for all that comes to judg- 
ment. The absence of a priestcraft kept decision a homely, earthy, sweaty sort of 
thing. Words do not carry over easily; but the law of the Cheyenne savors rather of 
tort than of crime. Although the punitive note is not absent, the greater stress falls 
upon the rehabilitation of the wrongdoer. Persons prone to offense are given public 
office to sober them up and to develop a sense of responsibility. Property reveals only 
faint outlines. As between persons rights are clearly defined only in respect to chattels; 
and borrowing, especially of horses and for the occasion, is only on its way towards 
being called stealing. The feast proclaimed the difficulties of hoarding; possessions 
were much too personal to sustain any full-fledged institution of inheritance. At a 
man’s death his earthly goods were dissipated. He took his best suit and a miscellany 
of necessities into the grave; the daughters, less adept than the sons at the craft of filch- 
ing from the enemy, came in for the larger share; and even neighbors got a cut in on 
the disappearing estate. Contract was known, though not overused; it was far from a 
holy thing whose obligations were never to be impaired. Even the smoking of a pipe 
in common was only to a degree promissory; there is little of long-time commitments 
for a fixed fee. Virginity was hemmed in by taboos; divorce was easy; adultery in- 
tolerable. Banishment was a device to rid the community of an anti-social element. 
The exile—as outcast, fellow traveler, or penitent—was controlled by being denied the 
blessings of society. The job of law was to groove behavior as well as to clear up messes; 
and this it did almost with no reference to technically phrased rules. 

Although Llewellyn and Hoebel talk of the Cheyenne, their minds are intent upon 
our own law-ways. The abundance and intricacy of current material has made us 
sharp on the doctrine, the rule, the mooted point. But the larger issues of office and 
outline we are prone to neglect. Intent upon them and for want of a better laboratory, 
the authors are driven back to the usages of a more direct people. The law, I take it, 
must be at once remote and near. It must be remote; for, if an imperative is to be im- 
posed on a man, it cannot be at the will of another man. It must appear backed by the 
weight of position or the voice of authority. It must be near; for it must make sense in 
the situation in which it is applied—and that is impossible unless it is constantly recast 
in response to a moving world. As change is inevitable, scope must be given to the 
dynamic impulses of men who will not conform. As order is essential, a frontier of tol- 
erance must be thrown about all human conduct. So there must be leeway, alike for the 
judge and the judged, or the community cannot carry on. Rules must have a capacity 
to flex; behavior, it’s thus far and it’s no farther. The zone of tolerance makes of judg- 
ment an art and demands that the judge be a craftsman. His trade, which can exhibit 
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only its degree of perfection, must aim at the superlative. As a doctrine forsakes its 
reason-to-be, it imposes the dead hand of restraint. As rules harden into a code, they 
enslave where they are meant to serve. It has taken a brilliant use of a superb technique 
for the authors to say that the life of the law is not observance, but function. They 
merely profess to set down an objective account of the Cheyenne way; but you and 
I know it is a sermon to the brethren of the American bar. 


Watton Hamitton* 


Public Policy. Edited by Carl J. Friedrichf and Edward S. Mason.{ Published by the 
Graduate School of Public Administration, Harvard University Press, 1942. Pp. 
xiii, 391. $3.50. 


Perhaps it is because the reviewer is too rigidly bound by canons of academic logic 
that he has extreme difficulty in tracing that thread of continuity which is usually 
found in a book. Possibly, however, there is no reason to confine miscellaneous articles 
to weekly, monthly, or quarterly magazines encased in paper covers. If not, here then 
is a series of excellent articles on various topics pertaining to problems arising out of 
the war (and one should add parenthetically that all deal with the social sciences) in 
another edition of the “annual magazine” of the Harvard Graduate School of Public 
Administration. 

The first two articles deal with the question of war morale. In one of these, Gordon 
Allport discusses the problem of morale and its measurement. His is a very good sur- 
vey of the various kinds of evidence pertaining to national morale, such as the suicide 
rate, mental illness, tax evasions, sabotage, and strikes, to name a few of the indices 
which he enumerates and discusses. He concludes that it is not possible to add alge- 
braically the assets and liabilities in national morale, but points out that it is possible 
from empirical surveys to identify those factors which seem to be high and those which 
seem to be low, and to plot trends over a period of time. In the second of the articles on 
morale, Edward L. Bernays discusses ““The Integration of Morale.’’ He defines morale 
and outlines certain basic premises which underlie the building of a strong morale. He 
points out the need for a broad integrated plan and states its achievement is not easy 
because democracy means different things to different persons. In any case, it is impor- 
tant in a democracy that persuasion should be through truth. Although much is now 
being done by the public relations units of many government departments, there is no 
master plan marked out by technicians drawn from the fields of the social sciences. 
Technicians and experts in the physical sciences already advise on similar subjects, 
and similar advantage should be taken of expert knowledge in the nonphysical fields. 

In the most lengthy article in this “year book,” David Riesman discusses “Civil 
Liberties in a Period of Transition.” He points out that we have been the inheritors of 
a great liberal tradition which we have been inclined neither to challenge nor to adapt 
to the radically changed conditions which confront us. Mr. Riesman discusses the Unit- 
ed States Supreme Court cases dealing with freedom of speech and press, beginning 
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with Schenck v. United States, and continuing through some of the more recent cases, 
such as DeJonge v. Oregon He also analyzes the significance of the clear and present 
danger formula used by the Court and points out quite aptly that this formula was 
evolved under conditions totally different from those now existing or likely to exist. 
He proposes a new test, namely the so-called “‘belief in civil liberties test” under which 
civil liberties would be denied to those who would deny them to others. A second arti- 
cle on civil liberties by Alan Burr Overstreet is entitled “The Administration of Civil 
Liberties in Wartime.” In times of crises, Mr. Overstreet points out, governments may 
not only be lax in their protection of individual rights against invasion by other indi- 
viduals, but may deliberately disregard or circumvent their own self-limitations. If ac- 
tion is taken moderately and deliberately and with a clearly stated governmental policy 
approved by the legislative representatives of the people and by the majority of public 
opinion, there are no grounds for protest. In the United States, many abuses and vio- 
lations of civil liberties have resulted from the fact that the protection of civil rights is 
not the sole affair of local, state, or Federal Government. But, building in part on ex- 
perience from the last war, Federal Government officials have been treating the civil 
liberties problem on a much wider basis than their official legal concern would warrant, 
thus seeking to prevent confusion and abuses of the last war. They have undertaken 
to co-ordinate the agencies of the Federal Government dealing with civil liberties. 
Also, they have promoted federal-state conferences on law enforcement and fostered a 
plan of centralized federal control. 

Three articles deal with labor and the war. D. H. Davenport, in his “Mobilization 
of Labor Resources for the Defense Effort,” points out that the task of mobilizing the 
nation’s man-power for defense production has four major aspects, namely, determina- 
tion of future labor requirements, provision of efficient machinery for job placement, 
the fullest utilization of workers who possess requisite skills, and the operation of a 
nation-wide training program. The second article on labor, ““The National Defense 
Labor Policy” by Earl G. Latham, discusses some of the problems discussed in the 
previous article but includes other topics such as wages and strikes. One of the features 
of this latter article is the comparison which Mr. Latham draws between the labor 
problems of the last war and those of this war, and between the administrative machin- 
ery used during both periods. In conclusion, the author states that if single words may 
be used to describe the two administrations, the earlier could be called “institutional- 
ized” and the latter “personalized.” “Labor Disputes during the War,” by Charles E. 
Wyzanski, is the title of the third article in this labor series. Mr. Wyzanski discusses 
what he regards as the six critical problems that have arisen in the handling of labor dis- 
putes. Should the government require compulsory arbitration in vital war industries? 
Should each dispute be decided on its merits or on the basis of an announced set of sub- 
stantive policies? What attitude should be taken on the issue of the closed shop? What 
attitude should be taken on wages during the war period? Should the same agency en- 
gage in both arbitration and mediation? Should the agency dealing with labor disputes 
be composed entirely of public officials, or should it be composed of representatives of 
employers, employees, and the public? 

The last part of the book contains articles covering the general topic of war finance 
and government. In one of these, James Tobin discusses the role which statistical fore- 
casting can play in planning for defense. Not only must those who plan in Washington 
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have a schedule of industrial requirements for the armed forces, but they must make 
reasonable estimates of the effects of the defense program on civilian economy. They 
must guess as to income, the need for expansion of production, and the institution of 
priorities and rationing. Statistics can be obtained which will materially aid in answer- 
ing these questions far better than they were answered during the last war. Through 
charts and discussion the author shows what can be done. Wayne C. Grover, in his 
article, ““The Control of Industrial Mobilization,” lays particular emphasis upon gov- 
ernment contracting and subcontracting, and discusses at some length competitive 
bidding versus negotiated contracts. Another article in this part of the book, ““Nation- 
al Defense and Local Government,”’ by Lawrence L. Barber, is a study of the Quincy, 
Massachusetts area which contains large defense plants. The author discusses the 
effect of the increase in population on the municipal problems of this area, such as fire- 
protection, education, and the tax rate. The last article, by Alvin H. Hansen, is en- 
titled, “Changes in Economic Structure Arising out of the War and Their Implications 
for Public Policy.” He points out that important changes in the world economic order 
grew out of the last war, that economic policy following the war failed to take cogni- 
zance of these changes, and that after this war there is reason to believe that we are less 
likely to make this same mistake. One of the chief reasons for this is that after the last 
war the overwhelming consensus of opinion favored a policy of returning as rapidly as 
possible to the status quo ante, whereas now everywhere public opinion and public 
leadership recognize not only that the world has profoundly changed but also that it is 
changing at a rapid rate. There is a growing recognition and an increasing readiness to 
accept the implications of this. He discusses anti-depression policy, public policy in in- 
ternational economic relations, and other related topics. 
Forp P. Hati* 


The Judicial Function in Federal Administrative Agencies. By Joseph P. Chamber- 
lain,t Noel T. Dowling,t and Paul R. Hays.§ New York: The Commonwealth 
Fund, 1942. Pp. xii, 258. $3.00. 


This general survey of the quasi-judicial functions of twelve leading federal admin- 
istrative agencies is, as the authors state, not “a law book in the sense of an analysis of 
court cases and other legal materials.” It is a broad exposition, however, of the policy- 
making powers of those agencies, of the sanctions employed in enforcing their orders, 
and of the relation between them and the courts. The authors state that the Report of 
the Attorney General’s Committee on Administrative Procedure with its accompany- 
ing monographs “made it unnecessary to include here a large amount of the detail in 
respect to the procedures of the agencies, which was collected and used as a basis for 
this study.” A resulting lack of specificity and concreteness causes this work to suffer 
in comparison with that Report. There is, moreover, an apparent tendency through- 
out most of the work to be content with mere description and exposition and to re- 
frain from evaluation, criticism, and concrete suggestions. This deprives the study of 
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much of the vigor and incisiveness it might otherwise possess. For example, while there 
is considerable discussion in the chapter on “Methods” of the role played by the trial 
examiner in administrative proceedings, there is no reference to the important function 
exercised in many agencies by the anonymous members of the “opinion sections” who 
first analyze for the agency the case developed at the hearing and put in written form 
the decisions determined by the agency heads. Messrs. Chamberlain et al. do suggest 
that the hearing examiner should be a relatively independent “well trained and compe- 
tent person who knows the practice of his agency,” and, having real authority in con- 
ducting the hearing, should prepare written findings of fact and conclusions of law. 
Yet, there is not here the forthright criticism of the system that one finds on pages 45 
and 46 of the Attorney General’s Committee Report, and there is an inexplicable fail- 
ure to refer to the Committee’s recommendation that the trial examiner himself should 
make the authoritative determination of the agency, which would stand as the final 
order of the agency unless appealed to its legally appointed heads. Again, though there 
is in the chapter on judicial review a short and competent analysis of the majority and 
dissenting opinions in Crowell v, Benson,' (evaluation is lacking except for the state- 
ment that “judicial development up to this day suggests that due process of law and 
separation of powers must be reckoned as important factors in the federal administra- 
tive problem”). As a consequence, the chapters of the book relating to administrative 
procedure, policy making, and judicial review, while presenting an adequate bird’s-eye 
view of the general field, add but little to the already existing literature. 

What has just been said has no reference, however, to the chapter on sanctions, 
which comprises over a third of the work, and to which the authors have evidently 
given their chief attention. Here a real and significant contribution is made. To 
“sanctions,” that is, the various devices by which government is enabled to enforce 
compliance with its officially declared will, the practicing lawyer is apt to pay but little 
attention. In this chapter the authors explore the subject both in theory and in prac- 
tical application to concrete situations. Their concern is not primarily with such legally 
provided sanctions as the civil penalty suit for violation of orders of the Federal Trade 
Commission or the action by the National Labor Relations Board in the circuit court 
of appeals to enforce compliance with its cease and desist orders. The authors, rather, 
direct their attention to the unofficial but extremely practical methods by which many 
agencies are able, without resort to formal procedure, to enforce compliance with their 
desires. For example, “publicity has become one of the most effective administrative 
sanctions. The press release of the Federal Alcohol Administration Act ‘has virtually 
added to the statute another enforcement sanction.’ ”’ So also the possession of super- 
visory and investigatory powers, exercisable at the discretion of the agency with leni- 
ence or with strictness, in themselves are powerful means of securing obedience to ad- 
ministrative directions. Throughout their discussion the authors brush away legal 
technicalities and come to grips with the realities of the situation. They are also con- 
cerned, more than are many commentators on administrative law, with the protection 
that should be afforded the private interests that come in contact with administrative 
power. In many agencies, as the Attorney General’s Committee Report points out, 
most conflicts between the administrative agency and the private individual are set- 
tled informally without the procedural safeguards which the formal hearing affords the 
private person. Legally speaking, there is no necessity that the private party thus sub- 
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mit his controversy to informal settlement. He may demand the protection of the for- 
mal hearing. In practice, however, this option may not be open to him. “In the nego- 
tiations leading to settlement a government agency has many advantages. A private 
party will not want to be in the bad graces of the agency which administers a law af- 
fecting his business. There will be a tendency on his part to come to an agreement with 
the agency rather than to carry the matter into a formal hearing.” This is particularly 
true where the time element is important or where the private party has a business 
reputation to protect which might be ruined by even the institution of formal pro- 
ceedings. This is the type of consideration that causes issuers of securities to come to 
informal agreements with the Securities and Exchange Commission instead of carrying 
their claims into the stage of adjudication by formal, public hearing. It is in the case of 
these informal sanctions that Professors Chamberlain, Dowling, and Hays believe 
greater concern with the protection of private interests should be displayed. “The 
problem of administrative sanctions is not primarily that of their efficacy. Because 
efficiency in regulation cannot be the only purpose of government, the effectiveness 
of a sanction in shaping conduct toward the end conceived by administration . . . . is 
not the sole test of the desirability of the sanctions. Those elements of fair play and 
individual justice which are called liberty are equally a purpose of government what- 
ever may be their effect on regulatory efficiency. Achieving a balance of interest in the 
administrative agencies requires a re-examination of procedure in terms of sanctions 
and in terms of the ends other than the mere dispatch of business which procedure is 
designed to serve.” With the present knowledge he possesses of administrative prac- 
tice, the reviewer is by no means convinced that it is practical by statute or adminis- 
trative rule to regulate in detail the employment of informal sanctions by administra- 
tive agencies. For the present, at least, he is inclined to believe that the chief protec- 
tion to the individual must be in the good sense, integrity, and fair-mindedness of the 
agency personnel. Nevertheless, he welcomes the present study as throwing a shaft 
of light into what is still a rather dim corridor of the administrative edifice. 


Ray A. Brown* 


Traffic Courts. By George Warren.{ Boston: Little, Brown & Co., 1942. Pp. xxvii, 
280. $4.00. 


Few will gainsay the heedless losses and the untold human misery and suffering 
wrought by traffic accidents. As George Warren has pointed out in his timely and in- 
formative study of America’s traffic court system: “Fundamentally, the stake is noth- 
ing more than our public welfare.”* The truth of the assertion is evidenced by cold 
hard facts: the annual toll is nearly 40,000 persons killed, 1,250,000 maimed, crippled 
or otherwise injured, and a direct economic loss of more than $1,500,000,000. Any 
study which proposes a means of attacking the traffic accident problem is therefore 
more than welcome. And George Warren’s systematic and comprehensive evaluation 
of the many weaknesses in the judicial administration of traffic violations supplements 
penetrating analysis with ameliorating suggestions. The author displays a series of 
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situations in which general neglect and political control play roles of paramount im- 
portance. Indeed, the study is not merely a description but a critique; not a smug gen- 
eralization of the judicial problem but an indictment of a grave situation; not an apol- 
ogy for a condition at odds with the times but a demand for reform. The keynote to 
the problem is expressed in the concluding sentences of the first chapter, in which the 
author sums up the tragedies of traffic accidents and the judicial problem involved: 
“This, briefly, is the judicial aspect of the traffic law enforcement problem. Back of 
it, and a primary factor in its present acuteness, lies a system of courts neither designed 
nor intended to cope with a situation thrust upon them by the changed conditions of 
an automobile era. This criticism applies to all departments from the bench to the 
clerk’s office and embraces procedure, organization and personnel. Only through fun- 
damental changes and redesign can permanent improvements be expected.’ 

The study, in many respects, is a mutual enterprise. It was begun in the latter part 
of 1938 under the joint sponsorship of the National Committee on Traffic Law En- 
forcement and the National Conference of Judicial Councils. Two years later, when 
Mr. Warren submitted his initial report and the accompanying 57 specific recommen- 
dations, the latter were approved by the two sponsors as well as by several other or- 
ganizations: the National Safety Council, the International Association of Chiefs of 
Police, and four representative bodies of the American Bar Association, viz., the Sec- 
tion of Criminal Law, the Section of Judicial Administration, the Junior Bar Confer- 
ence, and the House of Delegates. Thus, the study reflects the approval of a series 
of organizations, all mutually interested in traffic law enforcement. 

In discussing this study, one should keep in mind the sweeping conclusions of the 
author, that our courts.(insofar as the adjudication of traffic violations is concerned) 
appear as relics of a bygone era and are “neither designed nor intended” to cope with 
the judicial problems accruing from this modern automotive age. As may be antici- 
pated, this pronouncement grows out of a systematic upward, outward, and downward 
evaluation of the entire judicial process. The author begins his study with a brief dis- 
cussion of the problems of law enforcement. Thence, he successively treats of such 
matters as: the inadequacies of present ordinances and laws as essential springboards 
of enforcement ;‘ the types and kinds of courts where traffic cases are tried;5 the steps 
by means of which cases are brought to trial and the faultiness of present procedures ;* 
the illogical use of violations bureaus ;’ the problems of non-appearances, continuances, 
the jury system, and appeal practices;* the lack of physical facilities and clerical aids 
as hindrances to judicial administration;® the selection, rotation, and salaries of 


2 Tbid., at ro—11. 


3 For example, the chapter headings indicate the scope: Chapter I, The Problem of Traffic 
Law Enforcement; Chapter II, Traffic Laws; Chapter III, The Courts Where Traffic Cases 
Are Tried; Chapter IV, Traffic Court Procedure; Chapter V, Violations Bureaus; Chapter VI, 
Traffic Court Administration; Chapter VII, Physical Facilities and Clerical Aids; Chapter 
VIII, Traffic Court Personnel; Chapter [X, Conducting a Traffic Court; Chapter X, The 
“Fix”; Chapter XI, Punishing the Traffic Violator; Chapter XII, Records; Chapter XIII, 
The Justice of the Peace; Chapter XIV, A Proposed Traffic Court System. 


4 Chapter II. 7 Chapter V. 
Ss Chapter III. § Chapter VI. 


6 Chapter IV. 9 Chapter VII. 
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judges ;* the functioning of prosecutors and of defense counsels." These are the princi- 
pal items discussed in the first 111 pages of the volume. 

The author continues by baldly describing the prevalence in courtrooms of undig- 
nified practices which jeopardize respect of the law.” There follows a telling discussion 
of the “‘fix,”’ the cancellation of tickets and summonses, deletions and changes of rec- 
ord, the use of continuances, and the reduction of charges. Important consideration 
is then given to the problem of convictions and penalties, with specific reference to 
policies relating to fines, sentences, license revocations, violators’ schools, psychiatric 
treatment of offenders, and extra-legal penalties." Brief, very brief, attention is direct- 
ed to records.'s Finally, there is a long and extensive treatment (about 50 pages) of the 
justice of the peace system. Summarized, the treatment is a scathing denunciation of 
the “j.p.” system and a demand for substitution, not reformation."* The concluding 
chapter, as the title “A Proposed Traffic Court System” suggests, is devoted to an ex- 
amination of possible solutions. It is here that the author summarizes the need of a 
judicial system capable of effectively handling traffic violations; here that he advocates 
and defends the proposition that a statewide traffic court system is the alternative. 

As the shortcomings of our judicial system are exposed by Mr. Warren, one cannot 
but conclude that our traffic courts are obsolete in many respects; that they are main- 
tained, moreover, too often as an integral part of the political rather than of the judicial 
system. While we may disagree with, or even challenge, some of the conclusions ably 
set forth in his “Summary of Recommendations,” yet we must thank him for the pains- 
taking research he has given the subject and for his clear presentation of facts. This 
volume is undoubtedly a “must” for citizen, police officer, attorney, prosecutor, and 
judge. For injustice in the courtroom cannot but develop an antithetical attitude in 
the citizenry toward the administration of justice; cannot but demoralize effective en- 


forcement by the police; cannot but cripple the work of bench and bar; and cannot but 
cast a somber shadow over the democratic traditions of our government. 


Davip GEETING MonroE* 


*° Chapter VIII. 

™ Thid. ™ Chapter XI. 

2 Chapter IX. *s Chapter XII. 

"3 Chapter X. 6 Chapter XIII. 
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SCIENTIFIC PROOF AND RELATIONS OF 
LAW AND MEDICINE 


Husert W. Suitu* 


E anvil of the law has always resounded to the striking iron of 
science. Some tough metal has been beaten out there, sometimes 


into curious shapes, and few members of the populace can have 
failed to hear the reverberating blows or to see the cascading sparks which 
fly from those impacts. Despite all this, there is a cloud of uncertainty, 
an obscuration of terms, a lack of sharp definition which tends to invest 
vital aspects of law-science correlations with a curious mystery. 

To those who have contact with the judicial process, medical science is 
symbolic of the whole law-science diathesis. Inept words tend to obscure 
the breadth of law-medicine relationships. “Medical jurisprudence”’ is 
one such term. It has been used to describe a variety of things: sometimes 
the application of legal doctrine to medical practice, sometimes the special 
applications of medical knowledge to evidentiary problems which come 
before tribunals of the law. The term “forensic medicine” has a nice 
ring, and it is used abroad to signify the specialized applications of medical 
science in all varieties of legal proceedings. The American synonym, “‘le- 
gal medicine,” makes the label sharper but raises an unwarranted infer- 
ence that ordinary medicine may not be so legitimate. None of these terms 
conveys the true spirit or full content of law-medicine relationships, which 
in their totality represent social synthesis and correlation of a major va- 
riety. There is no universal authority on “legal medicine.” In law-medi- 
cine, as in law-science relationships, we look upon a giant mosaic built up 
by many hands. 

* LL.B. (1930), Harvard Law School; M.D. (1941), Harvard Medical School; Demonstrator 
in Anatomy (1938), Edinburgh; Henry Jackson Cabot Fellow in Medicine (1939-40, 99-41); 
Harvard Medical School. 1 and 
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One of the cardinal activities of life is the making of proof. As in every- 
day life, the discovery of ultimate facts to guide action or decisions has a 
primary importance to the just working of the judicial process. All rules 
of substantive law assume the existence of basic facts on which to operate. 
Let these facts be distorted in their ascertainment, and the result may be 
as harsh as if defective legal principles were applied to agreed facts. For 
that reason, one signal aid which science may extend to law lies in the 
range of what we may call Scientific Proof. By Scientific Proof I mean 
the use of those scientific means and methods calculated to enable the ac- 
curate ascertainment of ultimate facts, either as a basis for settling private 
litigation (evidentiary), or as a means of forming or orientating legal or 
social policy (jurisprudential). Scientific Proof, so conceived, goes to the 
basis of action; it glorifies fact-finding functions and mechanisms; it gives 
solid substance upon which enlightened opinions may be formed, and it 
sets itself against all species of distortion in ascertaining and reporting 
facts. Its connected findings may well form a chain of criticism leading 
from fact to opinion, so tight and so strong that no speculative opinion 
can be inserted." 

In the evidentiary field, Scientific Proof will be found to revolve around 
three categories of problems, namely: (1) problems of identification, in- 
cluding existence and nonexistence, (2) problems of causation, and (3) 
problems of effects. 

The specific content of each main series of problems differs according 
to the field of substantive law which gives rise to the litigation. This is a 
basic concept of all proof-making in courts of law. One must be able to 
state the ultimate facts necessary to prove a prima facie cause of action or 
defense. Substantive law doctrines operate to specify the essential facts 
to be proved, and so to determine the relevancy of particular evidence. 
Despite considerable overlapping in type problems and in methods, Scien- 
tific Proof breaks down into four fairly discrete categories. These are: 
I. Clinical Forensic Medicine, II. Forensic Pathology, III. Scientific 
Crime Detection, IV. Modes and Mechanisms of Scientific Proof. 

* To borrow a homely phrase of the Texas rancher, our ideal in Scientific Proof is “‘to build 
the fence horse high, pig tight, and bull strong.” The primary ideal of Scientific Proof is to 
eliminate error and to secure truth by these means: (1) The use of all appropriate methods of 
corroboration, with accent on diverse sources and types of evidence; (2) the eventual grading 
of all types of evidence according to relative probative value; (3) development of usable criteria 
and safeguards in respect to each type of evidence; (4) promotion of complete understanding 
among courts, lawyers, and experts of the pit-falls and potential errors of each species of evi- 
dence in order to enable wise cross-examination; (5) development of appropriate legal mecha- 
nisms and modes of trial; (6) repression of preconceptions and psychological predilections in 
the trial process and accentuation of the logical and scientific aspects of evidence. See Smith, 
Components of Proof in Legal Proceedings, 51 Yale L.J. 537 (1942). 
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CLINICAL FORENSIC MEDICINE AND SOME OF 
ITS OUTSTANDING PROBLEMS 


Clinical Forensic Medicine embraces all varieties of medical practice 
which may yield evidence relevant to litigated issues by use of those tests 
and methods currently employed in diagnosing and treating patients. The 
expert witness is a practicing physician or surgeon, or a follower of one of 
the several specialties. He usually gains his evidentiary information from 
having examined or treated the party litigant for a non fatal injury or 
disease.” 

As long ago as 1909, 60 percent of the cases tried in Superior Court in 
Suffolk County, Massachusetts, involved expert testimony. I dare say 
the percentage tends constantly to rise. Personal injury litigation ac- 
counts for a large fraction of these cases, but not for all of them. Practic- 
ing physicians have long been going to court as witnesses in actions 
brought to set aside wills or deeds for alleged mental incapacity at the time 
of execution, or to testify in criminal proceedings on the subject of the 
defendant’s mental responsibility, or perhaps to give some influential find- 
ing or opinion based upon expert study of evidentiary problems. 

The Problem of Expert Testimony.—These impacts of law and science 
have given rise to thunderous reports emanating from the blacksmith 
shop and showers of sparks capable of burning the unwary. It is explained 
on the one hand that the sledge hammer of science is being used to hit 
glancing blows, or that it is an inadequate tack hammer not sufficient to 
beat out the metal. It is said by others that the anvil of law is slippery, or 
too narrow, or not made right to accommodate the materials upon which 
science must work. 

The truth here does not lie within range of any single naive explanation. 
Part of the difficulty arises from stupid or antiquated rules of evidence. In 
many states, as a result of ill-conceived “privileged communication” stat- 
utes, an unscrupulous patient can obstruct justice by closing the mouth of 
his doctor on the witness stand. In most states, the hearsay rule has been 
carried too far. In others, the cause of Scientific Proof has been ob- 
structed by holding that taking involuntary body fluid or blood specimens 
violates the constitutional guarantee against self-incrimination or against 


2 On occasion he may derive his opinion from examinations first made in the course of pre- 
paring himself to testify in court. Still again, under our practice, if he is properly qualified, he 
may express an expert opinion on the basis of hypothetical questions put to him by counsel, 
even though he has no personal knowledge of the case. 


3 Chafee, Privileged Communications: Is Justice Served or Obstructed by Closing the Doc- 
tor’s Mouth on the Witness Stand? 53 Yale L.J.—(1943), 18 Ann. Int. Med. 606 (1943). 





246 THE UNIVERSITY OF CHICAGO LAW REVIEW 


unlawful search and seizure.* These major vices in technical rules of evi- 
dence will soon go down before the frontal attacks of progressive legal 
scholars.5 

Part of the difficulty in utilizing expert testimony springs from inade- 
quate legal mechanisms. The lay jury is not qualified to determine scien- 
tific issues, and much of the continuing friction springs from this malad- 
justment of the trier of fact to the questions he decides. Rather than play 
upon each independent defect, I prefer to consider the current position of 
expert testimony in its broader aspects and with particular reference to 
mechanisms of trial. 

One must consider the nature of the ailment before he can specify the 
remedy. At the present moment, the doctor who goes to court as a witness 
is made a participant in a fast-moving adversary proceeding where a 
premium is put on quick thinking and categorical responses, and the devil 
usually gets the hindmost. If he shows a respectable doubt, his testimony 
is “conjectural”; if he is naive, he may be trapped; if he has not the pre- 
cious power of simplification, and the benefit of jury neutrality or sym- 
pathy, he may be misunderstood or misbelieved. If he is an expert on in- 
ternal medicine, he may have to stand collateral cross-examination on the 
configurations of the tibia or some other bone which has no relation to 
his proper testimony. He may have to conform what should be a condi- 
tional answer to a “‘yes” or “no” because of the pernicious hypothetical 
question system. The medical man is primarily interested in treating and 
healing and is accustomed to having his opinions received with deference 
and respect. If, as it is said, 5 percent of doctors now do most of the testi- 
fying in court, it is no matter for surprise. 

Free selection of medical experts by parties litigant has tended to en- 
courage “shopping around” for favorable experts, and this partisan bias 
is oftentimes more subtle than outspoken. Courts have plodded along, 
quite willing to recognize any holder of an M.D. degree as a universal ex- 
pert on science. This naiveté is surprising, for the same judge who rules 
a general practitioner competent on his qualifying or voir dire examina- 


4 Ladd and Gibson, Legal-Medical Aspects of Blood Tests To Determine Intoxication, 29 
Va. L. Rev.—(1943), 18 Ann. Int. Med. 564 (1943). 


5 Morgan, Suggested Remedy for Obstructions to Expert Testimony by Rules of Evidence, 
10 Univ. Chi. L. Rev. 285 (1943), 1 Clinics 1627 (1943). See also, Chafee, note 3 supra, and 
Ladd and Gibson, note 4 supra. 


*In the Tuckerman will contest, tried before Judge McKim in Suffolk Probate Court 
(Mass.), attorney Robert M. Morse put to Dr. Jelley, a psychiatrist, what is reputed to be the 
longest hypothetical question on record. It concerned the mental condition of the testator, 
contained twenty thousand words and required three hours to propound. The witness an- 
swered: “I don’t know.” 5 Ohio L. Rep. 45 (1907). 
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tion, will take the train for Mayo Clinic if he stands in personal need of 
specialized surgery. 

The truth is that legal or forensic medicine calls for a type of knowl- 
edge and opinion that is often peripheral and new to the ordinary doctor’s 
way of thinking. He has observed conditions and studied medicine princi- 
pally in terms of therapeutics. He may have no justifiable opinion as to 
whether injury can produce a certain disease or as to the terminal effects 
in point of disability. If he has gone to court to accommodate an old pa- 
tient, and is qualified on voir dire examination as a thoroughgoing expert, 
he may find it hard to confess the limits of his knowledge. 


SUGGESTED REMEDIES 

The Need for Expert Referees —The relation of injury to disease (proxi- 
mate causation), and the assessment of terminal disability (fixing dam- 
ages), pose scientific problems which should be settled by expert refer- 
ees, medical specialists drawn from select panels. No lawyer need fear his 
immolation with the advent of this change, for he would still participate 
in the informal hearings of the referees and have opportunity for his wit- 
nesses to be heard. The adversary system would be preserved, but with 
heavier accent on the discovery of the true facts. Litigants could be hos- 
pitalized by the referee, examined by him or any of his nominees, and 
studied with scientific precision. The referee could be twins: a doctor and 
a lawyer acting together to see that evidence was fully developed while 
protecting the fairness of the hearing and the substance of the major rules 
of evidence. All observations and findings would be reported in a “rec- 
ord,” with conclusions listed in a separate section to permit review of the 
medical evidence. This review should be made by an appropriate medical 
expert serving as adviser to the trial judge when the latter has the medical 
record presented to him for “confirmation.” Once confirmed, the medical 
findings should not be subject to disturbance by an appeal court. Con- 
firmations could be resisted or set aside on grounds of fraud, accident, or 
mistake, but here the trial judge would lean on his medical adviser. It is 
eminently desirable to curtail review of medical findings to the trial court 
where proper access can be had to the litigant for re-examination.’ 

This device seems to be the ultimate goal of American jurisprudence. 
It would soon break the hold of mere advocacy and of shabby or ill- 


7 This device would permit a much closer surveillance of the excessiveness or inadequacy of 
monetary awards. The present appellate practice of determining whether the judicial con- 
science is “shocked,” by looking to see what other courts have upheld in supposedly similar 
cases at other times and places involves several undesirable factors. It is not possible to make 
“book comparison” of any but the simplest injuries. 
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informed testimony. It would leave doctors to judge the testimony of doc- 
tors, eliminate futile efforts of the expert to descend to the lay juror’s com- 
prehension, and whet the interest of all socially-minded doctors in the 
judicial process. The chief barriers to its realization are constitutional 
guarantees of jury trial.* The prospect of speedy reform is diminished by 
possible resistance of plaintiff’s lawyers, but this fear should give way 
once the trial lawyer realizes that substantial verdicts will still be obtain- 
able for genuine injury, but that claims based on fraud and malingering 
will be sifted out. 

Transitional or Midway Reforms not Involving Constitutional Amend- 
ment.—A transitional reform is some variety of statute which authorizes 
a trial judge to appoint an impartial and qualified man or commission to 
investigate the physical condition or mental status of a party litigant. 
Such appointee acts as an officer of the court, and not as a privately em- 
ployed expert. The device helps escape partisan pressure, gives the trial 
judge a chance to bring in authoritative consultants, and in several direc- 
tions protects the purity of proof. It has the defect of keeping lay jurors 
as final arbiters of scientific issues. It is shocking for the layman to hear 
that in many of our states, as in Texas,’ a trial court cannot appoint an 
impartial expert in a personal injury case to examine an unwilling plain- 
tiff. Such a claimant can carry his case through court, to what may be a 
large verdict, with the defendant unable to secure independent confirma- 
tion of the reality and extent of injury. Fortunately the majority view is 
contrary, whether reached by the common law, by statute, or under the 
reformed rules of civil procedure, such as those promulgated by the United 
States Supreme Court under a Congressional enabling act of 1934, for the 
governance of the federal district courts." 

Massachusetts, one of the first states to provide for pre-trial examina- 
tion of psychiatric cases by impartial experts,” has found that this method 
goes far to cure old evils.” 

The medical profession itself can add some straws to this broom. One 


* Due process clauses, properly construed, however, require only a fair and regular mode of 


procedure and trial, and this need not be by jury. Hurtado v. People of California, 110 U.S. 
516 (1884). 


* Austin & N.W.R.R. v. Cluck, 97 Tex. 172, 77 S.W. 403 (1903). 


© 98 U.S.C.A. § 723c; Federal Rules of Civil Procedure for the District Courts of the United 
States. Preparation authorized: 48 Stat. 1064 (1934). 


™! Mass. Ann. Laws (1942) c. 123, § 100 A. (The so-called “Briggs” law.) 


2 Overholser, The Briggs Law of Massachusetts; A Review and an Appraisal, 25 J. Crim. L. 
& Criminology 859-83 (1934-35). 
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who proposes to use a witness as an expert must establish his qualifica- 
tions by preliminary questions. Opposing counsel may cross-examine the 
alleged expert to test his claims to special knowledge. At the conclusion 
of this voir dire examination, the trial judge must say whether the witness 
is a properly qualified expert, and his ruling will not be set aside except 
for substantial abuse of discretion. The medical profession itself could 
issue certificates of competency to its several members in respect to testi- 
monial qualifications. If a general practitioner appeared in court as an 
authority on neurosurgery, a little probing would soon show that his 
own profession did not regard him as a proper, expert witness on that sub- 
ject. The intelligent trial judge, on conclusion of the voir dire examina- 
tion, could rule the proffered witness incompetent with little fear of re- 
versal by an appeal court." Even if the witness were allowed to testify, 
the lack of a certificate would be a proper subject for comment in arguing 
upon the weight which the jury should accord his testimony. No statute 
would be necessary to enable this salutary innovation, although legislation 
would be preferable empowering state licensing boards to issue such cer- 
tificates after due hearing. 

At the moment, some medical witnesses are venturing opinions in court 
which they would not assert before medical societies. This double stand- 
ard, when it exists, deprives courts of the scientific light they should have. 
When a doctor testifies that the moon is made of green cheese, as occa- 
sionally happens, he is either dishonest or ignorant, and needs to be disci- 
plined by his professional brethren. In the past there has been no proper 
surveillance. Civil trials are attended by little or no publicity, and the 
improper medical witness has not had to face the just light of competent 
criticism. 

Let it be said that all people competent to speak recognize that medi- 
cine is not an exact science, in its totality, but a mixture of science and 
art. There is much room for honest difference of opinion and for varying 
clinical judgments on open subjects. No one would hold all witnesses to 
subscribe to a single view in cases where good men may differ. But at 
last we come to outer limits of these justifiable differences, and no man is 
entitled to palm off as certainty what medical science itself knows to be 
purely conjectural and as yet without adequate proof, experimental or 
clinical. The test of improper testimony should be this: Would medical 
men competent to speak on the subject in question consider the evidence 

13 Even if initially he has ruled the witness is competent, the trial judge may reverse his 
ruling in the course of trial and intercept further questions when the trend of testimony shows 


the alleged expert to be incompetent. Carbonneau v. Lachance, 307 Mass. 153, 29 N.E. (2d) 
696 (1940). 
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given by Dr. X an acceptable view, scientifically, or would they consider 
it a prostitution of professional standards? 

Each state medical society could appoint an auditing committee in 
cluding one member of the bar, to sample transcripts of medical testimony 
at periodic intervals in the medico-legal cases which reach the appeal 
courts. Witnesses found to have departed from professional standards 
would be subject to disciplinary action for cause, after due hearing, or 
to revocation or curtailment of their certificates as competent expert 
witnesses. 

The mere presence of this real censorship mechanism would be as valu- 
able as its actual use. It should be pointed out that surveillance of appeal 
records involves no improper probing or breach of confidence, for such 
documents are public records open to the freest inspection by any inter- 
ested person. 

Reformulation of medical science in terms of legal utility: ‘Scientific 
Proof’’ does not imply that final answers are available for all medical 
problems which arise in court. All that we can expect to have is the bene- 
fit of the best evidence that the science of the given time can supply. 

In times past the scientific accessions of medicine have been built large- 
ly on observations which have a therapeutic or curative implication. Even 
the great insurance companies cannot tell one how much the life expec- 
tancy of a person is shortened by the development of traumatic epilepsy 
following head injury. We know little or nothing about the general effect 
of compromise settlements in curing or relieving traumatic neuroses. By 
sympathetic team work, we must study large groups of patients from new 
points of view to acquire much information of legal value that we cannot 
now extract from medical books. 

In this Symposium Series, medical men of undisputed authority have 
endeavored to lay down basic criteria in respect to many of these prob- 
lems, in a manner acceptable to both professions. In the future we shall 
be able to widen and lengthen this initial path to the great advantage of 
law and lawyers, and of expert witnesses. 


PROBLEMS OF MENTAL RESPONSIBILITY: RULES IN MCNAGHTEN’s CASE 


In 1843, the House of Lords of the English Parliament called upon the 
learned judges to deliver an advisory opinion laying down proper tests for 
determining mental responsibility whenever a defendant prosecuted for 
homicide should raise the plea of insanity. The lords addressed specific 
questions to the judges. In the previous year McNaghten had been tried 
for killing Edward Drummond, whom he shot in the back, mistakenly 
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believing he was firing upon Sir Robert Peel. Drummond was Peel’s pri- 
vate secretary, and McNaghten was led to this violence by clearly sub- 
stantiated delusions of persecution. He was tried before Chief Justice 
Tindal, filed a plea of lunacy, and was acquitted by the jury, which re- 
turned a verdict of “not guilty, on the ground of insanity.” The case pro- 
voked so much discussion in high quarters that the judges were called 
upon to declare, for the guidance of courts in future cases, what a de- 
fendant must prove in a homicide prosecution to establish mental irre- 
sponsibility for his act. The learned judges laid down certain principles 
regarding proof of mental irresponsibility sufficient to constitute a defense 
to a charge of murder (or other crime): 


1) “The jurors ought to be told in all cases that: every man is to be presumed to be 
sane, and to possess a sufficient degree of reason to be responsible for his crimes, until 
the contrary be proved to their satisfaction;’’ 

2) “To establish a defense on the ground of insanity, it must be clearly proved that, 
at the time of the committing of the act, the party accused was labouring under such a 
defect of reason, from disease of the mind, as not to know the nature and quality of the 
act he was doing; or, if he did know it, that he did not know he was doing what was 
wrong ” 

3) As to “persons who labour under such partial delusions only (i.e. in respect to 
one or more particular subjects or persons), and are not in other respects insane, we 
are of opinion that, notwithstanding the party accused did the act complained of with 
a view, under the influence of insane delusion, of redressing or revenging some sup- 
posed grievance or injury, or of producing some public benefit, he is nevertheless pun- 
ishable according to the nature of the crime committed, if he knew at the time of com- 
mitting such crime that he was acting contrary to law.’”’4 


The rules laid down failed altogether to provide for certain contin- 
gencies: (1) The justices did not recognize “irresistible impulse” or inabil- 
ity to refrain from the criminal action indulged, as any defense, so long 
as the actor still retained the ability to distinguish right from wrong; (2) 
the concept of attentuated responsibility was not recognized, and the 
psychopathic personality was entirely ignored." 

English courts steadfastly continue to pay lip-service to McNaghten’s 
rules. Most American courts have done likewise, except for those juris- 


4 McNaghten’s Case, ro Clark and Fin. 200 (H.L., 1843). 


1s The reader may suppose that the psychopathic personality had not then been recognized 
as a psychiatric entity, but medical men in England as early as 1829 had demarcated the condi- 
tion from irresponsibility or insanity due to disease. Sampson, Criminal Jurisprudence in Re- 
lation to Mental Organization 7 (1841). 

Benjamin Rush, father of American mental science, was one of the first to point out that dis- 
orders of the moral sentiments may be congenital and equivalent to partial imbecility, and he 
suggested that “moral imbecility” better described such cases than did the term “moral in- 
sanity.” Rush, Medical Inquiries and Observations upon the Diseases of the Mind (1812). 
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dictions which have broadened the original categories to include the fur- 
ther exculpatory ground of irresistible impulse of one kind or another. 

These rules, pronounced with misgivings, did a great deal to sabotage 
law-medicine relationships. A host of psychiatrists, such as Emil Kraepe- 
lin (1856-1926), advanced the description of clinical entities in the field 
of psychiatric disorders. The rules in McNaghten’s case remained static. 
They were assaulted by such psychiatrists as Maudsley and criticized by 
such criminal law writers as Stephens. They were studied by Select Re- 
form Committees in England and impugned in America by Sheldon 
Glueck” and other criminologists. 

There is no doubt that several sharp arrows can be shot at this target. 
It is erroneous to assume that one can abstract single mental faculties in 
judging mental health. Delusions should be regarded as a general symp- 
tom of mental disorder and not be given limited evidentiary value. Inabil- 
ity to abstain from wrongful conduct runs to volition itself and is as basic 
as inability to form a moral judgment. The criminal law has always re- 
quired a “mens rea,”’ or bad state of mind, as an ingredient of felonies, 
and some voluntary act to which moral culpability can be attached. It 
was anomalous from the start that irresistible impulse should have been 
excluded from McNaghten’s rules. 

The more difficult exercise is not to assault these old and vulnerable re- 
doubts, but to explain why and how they have been able to withstand 
capture for so long. It would be a grievous error to assume that men of 
law have been obstinate or obtuse. Sir Matthew Hale (1609-1676), Lord 
Chief Justice of the Court of King’s Bench in England, wrote on lunacy 
long before McNaghten’s rules were pronounced. He was keenly aware 
of the subtle gradations in mental responsibility. Indeed, he said: “It is 
very difficult to define the invisible line that divides perfect and partial 
insanity; but it must rest upon circumstances duly to be weighed, and 
considered both by the judge and jury, lest on the one side there be a kind 
of inhumanity toward the defects of human nature, or on the other side 
too great an indulgence given to great crimes.””?’ 

The great English judges were almost all recruited from among the 
leading trial lawyers. They were men with a grasp of practical affairs, 
and doubtless many of them had dinner companions among the eminent 
medical men. We cannot believe that they had no inkling of the disparity 
between the legal and medical approach to mental disease. The truth is 
that McNaghten’s rules are not philosophical concepts, but mere prod- 


*6 Glueck, Mental Disorders and the Criminal Law (1925). 
"7 Hale, The History of the Pleas of the Crown (1736). 
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ucts of the mode of trial under our adversary system. Lay jurors have 
long had the responsibility of passing upon the weight and credibility of 
expert testimony. This they do under a proper charge delivered by the 
trial court at the close of the case, shortly before they retire to the jury 
room to consider their verdict of “guilty” or “not guilty.” Before a lay 
judge can frame an intelligible charge for the guidance of lay jurors, he 
must be able to carve out some rule-of-thumb classifications or categories 
which these jurors can apply to the evidence to be valued. Immediately 
we import a forced certainty of statement into a realm which is essentially 
uncertain and variable. 

This practical problem of proof has much to do with the unwillingness 
of English courts to embrace the doctrine of irresistible impulse. There 
is no doubt that violent disappointments in love and other psychological 
pressures can drive a person to inhuman conduct as irresistibly as disease, 
as Louis Proal, the French judge, so brilliantly showed in his Passion and 
Criminality.* But English courts have been afraid to get out on these un- 
charted seas, where all criteria are dim, and degrees of responsibility are 
not provable by objective evidence. They have not paid so much regard 
to the paralysis of volition, as to the suspected tinge of culpability in al- 
lowing oneself to take the first step. Thus, one who voluntarily partakes 
of alcohol and kills in a drunken rage may, if he lacked the required 
malice aforethought or specific criminal intent, have his offense mitigated 
from first to second degree murder or to manslaughter, but in most juris- 
dictions he cannot set up his drunken state as a complete defense and 
thereby gain acquittal.”® If his voluntary intoxication leads to the inde- 
pendent disease of delirium tremens, and as a result of an automatic state 
induced thereby, he kills another, he has a complete defense.*? The culpa- 
ble first step has merged into a diseased state which human agency cannot 
control; furthermore, there is a guarantee of authenticity when the aber- 
rant mental state is a familiar symptom of a standard disease. 

One cannot fairly say that currently the English courts reject “‘irresisti- 
ble impulse” in toto; possibly that defense has full vitality in England in 
all cases where transient mania, or irresistible impulse, is the explosive 
symptom of an ascertainable, pre-existing disease such as delirium tre- 


*8 Proal, Passion and Criminality (1900). 


19 Singh, History of the Defense of Drunkenness in English Criminal Law, 49 L.Q. Rev. 528 
(1933). For American decisions see E. V. R., Intoxication in Mitigation of Homicide, 2 Q.J. of 
Alcohol 396 (1941). 


2° Regina v. Davis, 14 Cox C. C. 563 (1881). Trial before Justice Stephen, the same Sir 
James Stephen famous for his History of the Criminal Law (1883). 
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mens, epilepsy, or one of the psychoses.” It is at the brink of mere psy- 
chologic motivation that the English courts draw back, and there is much 
to be said for their hesitancy if we orientate rules by practical considera- 
tions of sound proof-making. 

The conflict we have here between current law and good psychiatry 
does not arise from any obtuseness of the legal mind, nor from any desire 
of law to poach upon medical preserves, but from understandable conse- 
quences of trial by jury. Assume lay jurors are to continue trying scien- 
tific issues, and you will find a natural and understandable hesitancy about 
giving up the pat, albeit illusory, certainty of McNaghten’s rules. Arrange 
for lunacy problems to be delegated to psychiatrists acting as expert ref- 
erees, and this delegation will draw after it a conceded right to erect new 
criteria suitable to guide the new trier of fact. In the judicial process, defi- 
nitions have but one function—to serve as signposts for the trier of fact. 
Those who would destroy McNaghten’s rules should make a flank attack 
rather than a frontal assault, by seeking legislation designed to make the 
accredited psychiatrist an expert trier of fact in lunacy issues. 

When we turn to the law in action in England, we discover that Mc- 
Naghten’s rules do not work oppressively as against a particular defend- 
ant. One would imagine that few prisoners could prove a defense of lu- 
nacy. In practice the fact is otherwise, and it would appear that the jury 
uses its verdict of “guilty, but insane” in a generous manner, sometimes 
to save from capital punishment prisoners not believed to be free agents 
or grossly culpable in committing the crime. Mr. Justice Darling recog- 
nized that juries use this verdict as an escape device when he pointed out 
that in many criminal asylums there are defendants ‘‘as sane as the Judges 
who tried them.” A parliamentary committee reported: 


147. From a table issued by the Committee on Insanity and Crime, appointed in 
1922, we find that, taking the figures for the 22 years 1901 to 1922, the number of per- 
sons on trial for England and Wales on murder charges was 1,445, of which 134 were 
found insane on arraignment and 351 were found guilty but insane, being a total per- 


148. Coming to Scotland, we find that, in the 20 years, 1910 to 1929, 249 persons 
were indicted and brought to trial for murder, of whom 22 were found guilty of murder, 


2* Frequently these cases involve such ‘“‘automatism” as to deprive the actor of knowledge of 
“the nature and quality of his act,” or the mental state is such that experts do not hesitate to 
say that the accused was unable “to distinguish right from wrong.” Opinions of the higher 
English courts have not yet covered irresistible impulse, as a third category, in a satisfactory or 
definitive way. Yet we cannot overlook the fact that in 1924 the House of Lords defeated Lord 
Darling’s “Criminal Responsibility (Trials) Bill” intended to establish irresistible impulse due 
to mental disease as an additional legal defense. 
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104 of culpable homicide, and 23 of other crimes; 41 were found insane in bar of trial, 
and 9 at time of act, while 49 were assoilzied. Those declared insane were thus 20 per 
cent of those indicted.” 

It would be an interesting experiment to subject these cases to inde- 
pendent psychiatric study, to determine how many of these acquitted 
persons actually are insane. If only 10 percent should be found to be so, 
the only significance would be that 23 percent of this group have been 
committed to asylums rather than to the hangman, for in England, since 
1800, an acquittal on the ground of insanity makes the defendant subject 
to consignment to an asylum “during His Majesty’s pleasure.” 

Assume that a defendant has been convicted by a jury due to the literal 
application of McNaghten’s rules. Since the Criminal Appeal Act of 
19074 the English Court of Criminal Appeal has had power to hear new 
evidence in reviewing the conviction,” and the further power to substitute 
its own for the jury’s verdict.“ The Court has exercised this jurisdiction 
sparingly, but it is a not uncommon thing for the Court, in affirming the 
conviction within the framework of McNaghten’s rules, to invite interven- 
tion by the Home Secretary.*”? Under the Criminal Lunatics Act, 1884,” 
the Secretary of State (Home Secretary) is empowered after conviction 
and before execution of sentence to intervene, appoint a committee of 
medical men to examine into the prisoner’s present sanity, and to substi- 
tute commitment in an asylum in lieu of the court penalty. In this investi- 
gation, the medical men apply psychiatric standards as they would in 
studying any other case recommended for commitment under a lunacy 
certificate. We now have the somewhat farcical spectacle in England of 


22 Report from the Select Committee on Capital Punishment, House of Commons 36 (1929- 
30). 

23 Before 1800 in England, an acquittal on the ground of insanity would enable the defend- 
ant to go free without any protection for society. The Criminal Lunatics Act (1800), 39 & 40 
Geo. III, c. 94, provided that a jury, in acquitting a defendant accused of felony, must make it 
clear whether their action were taken because they found the accused person was insane at the 
time he committed the act. If so, the defendant was committed to an asylum and detained 
“during His Majesty’s pleasure.” The special form of verdict “guilty, but insane” was speci- 
fied by the Trial of Lunatics Act (1883), 46 & 47 Vict., c. 64. 

4 7 Edw. VII, c. 23 (1907). 

#5 Exercised in Rex v. Holt, 15 Cr.App.R. 10 (1920). 


6 Asin Rex v. Hopper, 11 Cr.App.R. 136 (1915). Defense: accident; jury verdict: murder; 
substituted verdict entered on appeal: manslaughter, with sentence reduced to four years’ 
penal servitude. In Rex v. Beard, 14 Cr.App.R. 110 (1919), D while intoxicated raped a girl 
and apparently strangled her to death by accident. Jury verdict of murder, reduced on appeal 
to manslaughter because of error in trial court’s charge. 

27 As in Rex v. Lumb, 7 Cr.App.R. 263 (1912); Rex v. Boss, 16 Cr.App.R. 71 (1921). 


** 47 & 48 Vict., c. 64 (1884). 
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courts paying continued lip service to McNaghten’s rules because of re- 
spect for precedent and practical problems of proof raised by jury trial, 
while inviting an auxiliary administrative agency to step in and apply 
modern psychiatric tests after the court is done! 

Unfortunately in many American states we have not been so adroit in 
developing escape mechanisms for McNaghten’s rules; most often we have 
preserved the facade without eroding away the substance. The time has 
come in both countries for recognizing psychiatric appraisal of court 
cases as a problem to be farmed out to expert referees. 

I must not leave this subject without subscribing to the belief that the 
“trial-defense-acquittal” formula is fundamentally erroneous. Culpability 
or fault was a cardinal juridical concept of the past two centuries, but it 
is steadily shrinking in authority as a touchstone of legal thinking. In 
the field of criminology, “danger to society” is the more important con- 
sideration.*® The defendant who shows attenuated responsibility, the 
weakling who gives way to “irresistible impulses’’ in response to ordinary 
social stimuli, the psychopathic personality, whose whole reaction to life 
is tragically warped, sometimes in the most cruel and sadistic ways— 
these persons cannot scientifically be punished as free agents; they cannot, 
as a rule, be salvaged for “open” society by reform, and they are better 
looked upon as special psychiatric cases too dangerous to remain at large. 
The test of culpability or fault in committing the crime has no real mean- 
ing in the presence of one of these permanent personality defects.*° Our 
preoccupation must be with early discovery of these predelinquents and 
the making of more certain arrangements to segregate and control them. 


29In master-servant cases, workmen’s compensation laws have substituted “injury from 
accident arising in the course of employment” as the basis of liability in lieu of the employer’s 
negligence. In the field of Domestic Relations, many states now permit divorce where the two 
spouses live apart for a statutory period, without regard to any fault of either. Still other juris- 
dictions have provided by statute that continuing insanity of one spouse arising after the mar- 
riage ceremony is ground for divorce. 

As insurance against the perils of life becomes a social function, fault as a risk-fixing device 
will be much eroded, if not destroyed. If, as, and when that phase is reached, we may still ex- 
pect as a matter of social policy, that one who wilfully injures himself will be debarred from re- 
covering compensation. 


3° Capital punishment in such cases is inappropriate, but as the psychopathic personality 
is not technically insane under McNaghten’s rules, executive clemency is necessary to change 
the death penalty to life imprisonment. Governor Ritchie of Maryland saved Herman W. 
Duker, a psychopathic murderer, from capital punishment by such last-minute intervention. 
Ulman, A Judge Takes the Stand, Append. 273 (1936). 

A more recent case, in Massachusetts, was that of Woodward, a psychopathic juvenile, who 
killed a young girl by slow torture, and escaped the supreme penalty, after conviction of mur- 
der, only by last-minute commutation of his sentence to life imprisonment. 


3* See Thom, Irresponsibility of Juvenile Delinquents, 99 Am. J. Psychiatry 330 (1942). 
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To protect innocent members of society against their violent crimes calls 
as much for preventive methods as for mere permanent detention after 
the heinous crime is done.* 


MEDICAL CRIMINOLOGY AND PENOLOGY 


Physicians have had a conspicuous part in the ceaseless probing and 
questing for the basic causes of crime.** It would seem now that multiple 
factors are usually involved in the pathogenesis of a criminal career. Bio- 
logical factors or actual disease may play an insignificant or an important 
role in a particular case.34 

Despite the deep interest of lawyers and doctors in these subjects, there 
has been no national law passed providing for uniform examinations, con- 
sistent classification of offenders, or centralized collection of statistics. 
Even in the detailed judicial statistics of England one cannot find such 
data. There is a need, too, for the medical penologist, for studies of prison 
populations should go beyond etiology of crime to the formation of en- 
lightened decisions regarding proper segregation of prison inmates and 
their fitness for parole.*s At the moment, no one test or examination seems 
adequate to provide the desired personality blueprint, and improvement 
of methods is one of the central problems in this field. 

In going through medical literature, one observes certain recurrent 
flaws in many studies dealing with relation of mental defect to crime: (1) 
The investigator often fails to enumerate associated mental defects. A 
recent patient in Boston City Hospital, who had been in prison several 
times, was a chronic epileptic, suffered from delirium tremens from long 
indulgence in alcohol, and was a psychopathic personality. Each of these 
defects has an independent relation to criminal propensity, and it would 
be misleading to list the subject merely as an epileptic; (2) in some cases 
a proper doubt may arise as to the adequacy of the test methods; (3) 


3? For prolonged studies along this line, from which the authors derive a formula of “predic- 
tive factors” intended to guide juvenile courts, see Sheldon and Eleanor Glueck, Juvenile De- 
linquents Grown Up (1940) (based on statistical studies of 10-year records of 1,000 cases). 


33 See Fink, Cause of Crime, Biological Theories in the United States, 1800-1915 (1938). 

34 Dr. Francis Joseph Gall (1758-1828) has been described as the founder of criminal an- 
thropology. His discoveries in the anatomy of the brain won the highest praise of both Bischoff 
and Cuvier, but it was his bad fortune to be remembered principally for his rapidly discredited 
theories of phrenology. 


35 For an excellent study of this type, see Branham, The Classification and Treatment of the 
Defective Delinquent, 17 J. Crim. L. & Criminology 183 (1926). For an important earlier 
study, see Glueck, Bernard, A Study of 608 Admissions to Sing Sing Prison, 2 Mental Hygiene 
85 (1918). The Rockefeller Foundation has carried out important surveys of prisoners in vari- 
ous institutions of the several states. 








258 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Frequently the investigator does not correlate the particular defect or 
mental state with commission of the crime. To be considered significant in 
point of etiology, the defect should have been a substantial cause of the 
dereliction.* 

It is safe to say that mental disease is very rarely a sole cause of crimi- 
nality. As Dr. A. Warren Stearns, the experienced forensic psychiatrist, 
puts it, mental aberrations may cause the subject to become involved in 
episodes which propel him toward criminal behavior. Certain mental con- 
ditions seem to predispose the subject to violent reactions; while states 
due to senile deterioration are more often associated with disorderly con- 
duct or vagrancy. This is illustrated by table 1, prepared some years ago 
by the New York State Hospital Commission, showing distribution of 
crimes among clinical diagnoses of 646 persons admitted to Matteawan 
Hospital, New York, an institution for the criminally insane.*” 

That mental defect usually is only one of several multiple causes of 
crime is suggested by a rather neat comparison. Various studies show that 
mental defect has some relation to the etiology of major crimes of violence 
in a substantial percentage of cases.** Studies of the inmates of mental 
institutions, on the other hand, show a markedly lower incidence of such 
behavior.*® Part of this difference is due to repression, segregation, care- 


3¢ A model study in this regard is the critical analysis by Dr. W. Norwood East of the main 
and subsidiary causes of attempted suicide, based on his personal examination and investiga- 
tion of one thousand consecutive cases admitted to Brixton prison, in England. Dr. East found 
the major causes and motivations of attempted suicide to be as follows: (1) Alcoholic impulse 
with amnesia (141); (2) alcoholic impulse—memory retained (171); (3) post-alcoholic depres- 
sion (31); (4) out of work (112); (5) destitution (64); (6) domestic trouble (120); (7) ulterior 
purpose (61); (8) fear of imprisonment or of arrest (41); (9) business worries (27); (10) de- 
pression from various causes (20); (11) other causes (shame, mistake under alcohol) (7); (12) 
weak-mindedness (46); (13) neurasthenia (8); (14) epilepsy (10); (r5) morbid mental states 
(18); (16) insanity (123). East, Medical Aspects of Crime 141 (1936). 


37 The table is reproduced from Nolan, Some Characteristics of the Criminal Insane, 5 State 
Hosp. Q. 362 (1920). It covers 646 patients, a rather small series, and the table is reprinted 
to show efforts at correlation of mental defect with type of crime, not as proof of exact rela- 
tionships. 

3§ Dr. A. Warren Stearns, during his tenure as psychiatrist of Massachusetts State Prison, 
made an intensive study of one hundred prisoners, fifty-eight of whom had been convicted of 
manslaughter, thirty-nine of second degree murder, and three of first degree murder. He found 
that 20 per cent were drunk when the crime was committed, and that “twenty of the series 
showed well marked departure from normal mental condition, nine being definitely insane, 
three feeble-minded, eight presenting personality disorders of so gross a character as to limit 
their responsibility.” Stearns, Homicide in Massachusetts, 4 Am. J. Psychiatry 725 (1925). 
See also Stearns, Medical and Social Factors in Crime, 18 Ann. Int. Med.—(1943). 


39 Elwell found that very few homicides were committed in the asylums of Ohio, or of other 
states, and drew the conclusion that not one out of a thousand of those who commit murder are 
actually insane, but become conveniently afflicted with mental disorder for purpose of trial. 
Elwell, Epilepsy as a Defense for Crime, 8 Medico-Legal J. 55 (1890). It is interesting to note 
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ful guarding by hospital personnel, but much of it seems fairly attributa- 
ble to the fact that the inmate is now unable to become involved in those 
social transactions which give rise to the multiple stimuli that incite crim- 
inal behavior. Protect the lower fraction of the social structure from the 
fierce pressure of a competitive system, alleviate the distorting and dis- 
turbing tensions which the less than average person feels, treat criminality 
by curing widespread maladjustments, and it is reasonable to believe that 
you will see a sharp fall in crime and in admissions to mental institutions. 


TABLE 1 
PER CENT DISTRIBUTION OF CRIMES AMONG CLINICAL GROUPS 


Per Cent or Torat Crimes 


Homicide (all forms) 
Assault (all forms) 


Disorderly conduct 
Vagrancy or prostitution 
All crimes 11.5 


Deterioration of the inadequate personality is partially a symptom of a 
social organization not fully adapted to protecting its weaker members. 

On the horizons of medical criminology, we can see an approaching em- 
phasis on functional studies. In 1929 Berger published his first paper de- 
scribing the action currents or “brain waves” given off continuously by 
the cerebral tissue.4° The electroencephalogram is a graphic tracing of 
these waves which can be made by a competent laboratory technician, 
without risk of injury to the patient. This is done by properly applying 
electrodes to various locations on the patient’s cranium, and taking off the 
action currents for automatic tracing onto a moving tape by a relatively 
simple recording device. 


that Dr. Walter Channing, responding to the author’s questionnaire, took sharp issue with this 
opinion and cited experience of the New York courts in support of his contrary belief that an 
appreciable percentage of homicides are committed by insane persons. Ibid., at 61. 

4 Berger, Uber das Elektroenkephalogramm des Menschen, 87 Arch.f.Psychiatry 527 
(1929). 
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Dr. William Lennox and Dr. F. A. Gibbs and his wife, all of Boston, 
among other leading workers, have been amassing great numbers of nor- 
mal and abnormal tracings for some years to the end of developing criteria 
of interpretation. Abnormal waves emanating from a particular region of 
the brain help localize a suspected brain tumor. The workers mentioned 
postulate that epilepsy, one of our most enigmatic diseases, must be con- 
sidered to be a cerebral dysrhythmia with characteristic “brain wave” 
patterns. The implications for Scientific Proof, present and future, of this 
line of research should be clear. 

For instance, we have long known medically that some persons afflicted 
with epilepsy may commit violent crimes during phases of the disease 
which momentarily destroy their mental responsibility. The epileptic 
may commit such a crime during a disoriented state of “epileptic furore” 
or frenzy; he may commit it during the post-seizure “clouded” state when 
his sensorium is radically deranged, but he is nevertheless able to walk 
and perform actions as in a dream. Again, in lieu of his usual convulsion 
or lapse of consciousness, the epileptic may have a substituted attack 
called a “psychic equivalent,”’ during which he is temporarily disoriented 
but may appear outwardly normal except for a glassy stare, a certain in- 
coherence of speech, and slightly incongruous conduct. While in the grip 
of one of these states, the epileptic is subject to so-called automatism, 
and may perform involved acts and fairly complex crimes without insight 
or power to abstain. We do not understand all the mental phenomena in- 
volved here, but we can say, if the case is genuine, that the unfortunate 
perpetrator of the homicide at the time of his conduct was both unable 
to appreciate the nature and quality of his act (the more basic test under 
McNaghten’s rules) and to distinguish right from wrong. 

In more than one celebrated murder prosecution both in England and 
in America the defense of epilepsy has been injected, which is formally 
raised under a plea of insanity.“ Two important problems of Scientific 

4* English cases: Rex v. Hadfield, 27 Howell’s State Trials 1290 (1800). (Psychotic deteri- 
oration of epilepsy originally due to head injury; not guilty by reason of insanity); Rex v. 
Bowler, Ann. Reg. 309 (1812) (convicted); Rex v. Boss, 16 Cr.App.R. 71 (1921) (conviction 
affirmed); Rex v. Fryer, 24 Cox C.C. 403 (1915) (guilty but insane); Rex v. Perry, 14 Cr.App.R. 
48 (1919) (conviction affirmed; the epileptic state must have been operative at the time of the 
act in such way as to destroy mental responsibility); Berkeley-Hill and Owen, Post-epileptic 
Automatism as a Defence in a Case of Murder, 55 J. Royal Army Med. Corps 54 (1930) (ac- 
pe ee cases: Commonwsalth v. Snyder, 224 Pa. 526, 73 Atl. 910 (1909) (conviction 
affirmed; mere fact that accused was an epileptic creates no presumption of insanity or mental 
irresponsibility); People v. Barberi, 47 N.Y.Supp. 168 (1896) (trial court charge: epilepsy must 
have been operative at time of act in such way as to destroy mental responsibility of defendant at 


time he acted); People v. Magnus, 155 N.Y.Supp. 1013, 92 Misc. 80 (1915) (conviction reversed 
ecause undisputed medical testimony showed Ce a ee 
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Proof arise: (1) Is the defendant a true epileptic or is the history of past 
“fits” fabricated, or if genuine, are the attacks described referable to some 
other disease capable of producing occasional convulsions? (2) Assuming 
the defendant is a true epileptic, was his epilepsy so operative at the time 
of the alleged criminal act as to destroy mental responsibility? Since there 
are thought to be 600,000 epileptics in the United States alone, it is easy 
to see that an epileptic may commit a deliberate murder during a lucid 
interval between seizures and try to escape criminal penalties by falling 
back on a false plea that the conduct occurred during a period of “autom- 
atism.” 

The first problem can usually be solved by application of the electro- 
encephalogram. He might have no spontaneous seizures during his sur- 
veillance in prison. But in the laboratory he can be asked to hyperventi- 
late (prolonged rapid breathing), or innocuous materials can be given with- 
out risk of bodily injury (provocation tests) for the purpose of making the 
latent epilepsy patent, so that diagnostic tracings of the peculiar brain 
waves may be recorded by the electroencephalogram. 

The second question cannot be answered conclusively in this way, even 
though the presence of true epilepsy be so established. This is because epi- 
leptics are orientated and mentally responsible in the interim periods, and 
seizures may be separated by long intervals.” 

It is characteristic of genuine “epileptic” crimes during states of autom- 
atism that the actor has an amnesia, or loss of memory, for most or all of 


Oborn v. State, 143 Wis. 249, 126 N.W. 737 (1910) (conviction affirmed: mere proof of epilepsy 
is not proof of insanity). See also: Olden v. State, 176 Ala. 6, 58 So. 307 (1912); People v. 
Tucker, 11 Cal. (2d) 271, 78 P. (2d) 1136 (1938); Taylor v. United States, 7 App. D.C. 27 
(1895); Quattlebaum v. State, 119 Ga. 433, 46 S.E. 677 (1904); State v. Wright, 112 Iowa 436, 
84 N.W. 541 (1900); Roop v. Commonwealth, 201 Ky. 828, 258 S.W. 667 (1924); State v. 
Klinger, 46 Mo. 224 (1870), appeal dism’d, 80 U.S. 257 (1871); State v. Hayes, 16 Mo. App. 
560 (1885); State v. Pennington, 146 Mo. 27, 47 S.W. 799 (1898); State v. Maioni, 78 N.J. 
Law 339, 74 Atl. 526 (1909); State v. Ehlers, 98 N.J.Law 236, 119 Atl. 15 (1922); People v. 
Furlong, 187 N.Y. 198, 79 N.E. 978 (1907); Coffey v. State, 60 Tex.Cr.R. 73, 131 S.W. 216 
(1910); Zimmerman v. State, 85 Tex.Cr.R. 630, 215 S.W. ror (1919); Batchan v. State, 104 
Tex.Cr.R. 398, 284 S.W. 549 (1926); State v. Clark, 156 Wash. 47, 286 Pac. 69 (1930). 


42 The reader must not assume that all epileptics are likely to commit crimes. The writer 
doubts the authenticity of the “epileptic mechanism” in many cases from medical literature. 
Dr. H. Houston Merritt, with whom the author has been surveying medico-legal aspects of 
epilepsy, has followed thousands of epileptics in the clinic and believes that criminal conduct 
among these persons is a rare phenomenon. This is the belief, also, of Dr. Winfred Overholser, 
well-known forensic psychiatrist (personal communication). Dr. A. Warren Stearns, one of our 
widely experienced forensic experts, has come to the conclusion that most alleged epileptic 
“amnesia” is simulated (personal communication). It is interesting to note that Ernst in study- 
ing etiology of crime in violent criminals concluded that epilepsy was an infrequent factor. 
Ernst, Uber Gewalttiatigkeitsverbrecher und ihre Nachkommen (Violent Criminals and Their 
Offspring) (1938). 
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the transaction. One must investigate every circumstance of the crime 
and weigh every shred of evidence. Usually such crimes are violent or 
brutal, sometimes they are spontaneous, but craftiness may be used. 
Often the act is committed without plausible motive, often against a loved 
one rather than an enemy, and there is lack of caution as to the time, place, 
or means taken to avoid detection. Some of these indicia of a genuine 
epileptic crime may be missing. If one can show that the amnesia (i.e., 
apparent loss of memory) is simulated, not genuine, this is persuasive evi- 
dence that the defendant’s whole version of “automatic conduct” is sheer 
fabrication.* 

Recently the electroencephalogram has been used in England in two 
murder trials involving the defense of epilepsy. The prisoner had not ex- 
perienced convulsive seizures in prison while under surveillance. The elec- 
troencephalogram, however, proved conclusively that he had the disease, 
and this corroborative evidence, coupled with other proof, caused the 
jury to return a verdict of “guilty, but insane.’ 

We may expect to see the electroencephalogram (E.E.G.) used increas- 
ingly in murder trials in an effort to buttress a plea of insanity by showing 
the prisoner has grossly abnormal brain waves. Courts must be careful 
not to permit extravagant claims founded upon uncritical interpretation, 
for cerebral dysrhythmia is a symptom, and medical science is not yet 
ready to say what any given tracing implies.“ 

There are other developments in prospect in the field of medical crimi- 
nology. The American Prison Association is working toward adoption of - 
uniform classifications in studying mental defects of prisoners and the 
diseases they may show.“ More adequate methodology will be devised, 
and with the eventual advent of centralized statistics, comparative data 
on the relationship of disease to crime will be available. More voluminous 
court statistics and special studies by competent medical men or social 
workers will narrow the gap of inference by providing trustworthy recon- 
structions of the causes of the particular crime, after the fashion of East’s 
able example. The surge may move forward to the realization of a pro- 
fession of medical penology with the opportunities and compensation de- 

43 Lennox, Amnesia, Real and Feigned, 10 Univ. Chi. L. Rev. 298 (1943); 99 Am. J. Psychi- 
atry—(1943). 

44 Middle Templar, From an English Office Window, 20 Can.B.Rev. 794, 798 (1942). 


4s Lennox and Gibbs propose to study amnesic cases and other select groups in prison popu- 
lations with the E.E.G. to see what may be discovered regarding abnormal brain waves (per- 
sonal communication). 


46 Personal communication. 
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sirable to attract the ablest men.‘’? In that day we shall see more careful 
thought given to segregation of prisoners according to behavior patterns, 
and their likely interactions, and we shall see the device of parole used 
more effectually. We shall see, too, far more attention given to early dis- 
covery of predelinquency and of potentially dangerous psychopathic per- 
sonalities so that proper mechanisms for preventing crime can be put into 
operation.“ 

Medicine made a weighty contribution to the study of human behavior 
by giving investigators the “‘case method.”4® There is reason to feel that 
the medical man will continue his substantial part in the study of the 
thorny practical problems of criminology and sociology. 


FORENSIC PATHOLOGY AND SOME OF 
ITS OUTSTANDING PROBLEMS 


This second great species of Scientific Proof makes use of the fact that 
most diseases, injuries, and irritants produce characteristic changes in the 
tissues of the organs or structures affected. This diagnostic change may 
be discovered by gross inspection at times, or it may call for preparation 
of tissue sections, embedded in paraffin blocks, cut into thin slices by a 
microtome, mounted on slides, and so stained as to bring out architectural 
patterns for study under the microscope. Pathology, or the morphology 
of body tissues changed by disease, injury, or irritation, has long been a 
foundation subject of the medical curriculum. The forensic pathologist, 
ideally, is a medical man who has specialized in pathology in hospital 
practice until he is able to diagnose apparent cause of death due to disease. 
He then has acquired knowledge of those many special techniques which 
enable a proper expert to estimate the time of death, to infer the type of 
weapon used, to distinguish suicide from homicide, in short, to aid the ad- 
ministration of criminal justice by an expert opinion regarding “how, 
when and by what means the decedent came to his death or injury.’’*° 

Most of these studies presuppose a post-mortem examination of a dead 
body. Actually the contribution of forensic pathology includes a wide 


47 Roche, The Pennsylvania Plan (Intramural Training in Penal Psychiatry), Proc. Am. 
Prison Ass’n 315 (1939). 
48 See Thom, op. cit. supra note 31. 


49 Dr. William Healy is generally credited with bringing the individual case method into 
prominence in the study of crime. 


5° The Medical Examiner’s Office in New York City and the Department of Legal Medicine 
in the Harvard Medical School are equipped to give theoretical and applied training to select 
candidates in this important new profession. 
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range of clinical and laboratory tests. Properly drawn laws would call 
this science into broader play in non-fatal injuries or accidents. 

Who, for instance, is apt to have a more reliable grasp of the relation- 
ship of trauma to disease than the pathologist?* In many medico-legal 
cases where the nature of a disease is in doubt, we turn to the pathologist 
to find the answer by studying a lymph node or other bit of tissue invaded 
by the disease. This diagnostic specimen is obtained by the virtually risk- 
less expedient of removing a sample of test material from the patient by 
the minor procedure known as “biopsy.”’ The probative value of such evi- 
dence is so high that in all those usual cases where the surgical risk is triv- 
ial, persons who claim to suffer from cancer as a result of injury probably 
should be required to submit to diagnostic biopsy as a reasonable require- 
ment of proving the disease. 

Forensic pathology, as a science, is capable of making at least three, 
and perhaps more, significant contributions to the problem of proof: (1) 
identification: of persons; (2) identification: of cause and time of death, 
or of a nonfatal injury; and (3) causation: pathogenesis of the abnormal 
bodily state or the disease in litigation, including possibility that a given 
injury caused the terminal condition for which compensation is sought. 

Example: Identification of persons: Mr. X, a wealthy 68-year-old man, suddenly 
disappeared. Problems involving inheritance of property made it material to deter- 
mine whether his body was that all but destroyed in a fire which also took the life of 
one John Doe. Analysis of blood from the heart showed that the individual had been 
drinking alcohol. Advanced arteriosclerosis showed he must have been an elderly per- 
son, as did senile bony changes in the vertebrae and pronounced enlargement of the 
lateral lobes of the prostate. There was pronounced spondylitis deformans with mod- 
erate kyphosis of the upper thoracic spine. There were evidences of an old vascular 
accident to be seen near the internal capsule in the right lenticulostriate nucleus of the 
brain. Investigation showed that X suffered from curvature of the spine, had difficulty 
in passing his urine, a trouble compatible with prostatic obstruction, that three years 
previously a “stroke” had partially paralyzed his left side, and that he was often given 
to drinking alcoholic beverages with John Doe. This evidence, coupled with a few 
other circumstances, was sufficient to satisfy all interested persons that the charred 
remains were those of Mr. X.5 


At the moment, forensic pathology is highly developed in some quar- 
ters as a scientific pursuit, but its proper application is crippled by the 


5 The pathologist is able by virtue of his training and the techniques at his command, to 
study progressive tissue reactions which follow single or repeated traumatic stimuli. 


5? Case of Dr. Alan Richards Moritz, Professor of Legal Medicine, Harvard Medical School. 
Following the tragic Cocoanut Grove fire in Boston (Nov. 1942) medical examiners were con- 
fronted with the task of identifying scores of charred bodies. Their ability to do this within a 
very brief period of time was an amazing feat. Certain women burned beyond recognition were 
successfully identified by the length of time they had been pregnant. 
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fact that its legal utilization is through the antiquated coroner’s office. 
In seven of our American jurisdictions modern medical examiner systems 
have been established by law.5? These are not identical, but under the 
ideal mechanism, approached in New York City, the forensic pathologist 
gains paramount right of investigation in a broad category of cases where 
death has resulted from accident, casualty, or under unusual or suspicious 
circumstances. He is able to move forward with alacrity, to take charge 
of the body and the perishable evidence in the environment, and to give 
numberless scientific aids to investigating police officers. 

In forty-one American states and in England, the coroner’s office is 
still used to investigate such cases. In England since 1926 only medical 
men or lawyers are eligible to serve as coroners. In the United States, 
this official is usually a layman, not infrequently simultaneously holding 
the office of justice of the peace. The lay coroner cannot personally per- 
form those scientific duties of investigation which his office requires, and 
decisive scientific evidence is often lost through delay or oversight. The 
status of the coroner, as a quasi-judicial officer, has been anomalous and 
abortive since the office was first conceived, perhaps as early as the time 
of King Alfred. The coroner functions by holding an inquest, and usually 
must impanel a jury. The verdict of the coroner or of his jury is of no 
real legal consequence, for it cannot be offered in evidence in a subsequent 


prosecution for homicide* or in an independent civil action brought on an 
insurance policy, where “suicide or natural death” might be a controlling 
issue. Even Shakespeare made caustic reference to ‘“Crowner’s Quest 
Law.” 


It is surprising that we have not brought the important science of 
forensic pathology into more extensive use, for many vital civil and crimi- 
nal law questions turn upon the fact and circumstances of death, and his- 
torically investigation of death was one of the first law-medicine co-opera- 
tions to be accented.’? Without much more ignominious delay, therefore, 

53 Massachusetts; New York City; Newark, New Jersey; Maine; Maryland; Connecticut; 
Rhode Island. 


54 Blackwell v. State, 166 Miss. 524, 146 So. 628 (1933); Hall v. State, 137 Ala. 44, 34 So. 
680 (1903); State v. McCausland, 82 W.Va. 525, 96 S.E. 938 (1918); Hedger v. State, 144 Wis. 
279, 128 N.W. 80 (1910). 


55 Boehme v. Sovereign Camp, 98 Tex. 376, 84 S.W. 422 (1905). 

5* Hamlet, V, i, the grave-diggers scene. 

57 The Egyptians required physical examination of a woman for pregnancy before she was 
punished by whipping. 

In Ariston v. Conon, an action for assault and battery in Greek law, the plaintiff, who had 
been badly beaten by defendant, offered testimony of a surgeon to support his claim that “if a 
sudden discharge of blood had not relieved me at the moment of intense suffering and danger, 
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doctors and lawyers must push forward to an ideal “medical examiner 
act” in each state. Today the coroner’s jurisdiction is narrow and peril- 
ous, for if he orders a post-mortem examination in any case except where 
he has reasonable grounds to suspect death by criminal violence, he is 
liable in damages to the next of kin for wrongful autopsy.** Tomorrow, 
the medical examiner will be given a broad discretion as to those fatal or 
non-fatal cases which he might investigate in aid of criminal or civil litiga- 
tion. Already many of our workmen’s compensation acts empower Com- 


I should have died of suppuration.” The Orations of Demosthenes. The Oration against 
Conon, Demosthenes, Vol. 5, 169 (tr. by Kennedy, 1881). 

The Romans exhibited the bodies of slain persons in the market place for the populace to 
view. They also relied upon noncombustibility of the heart to prove death by poisoning. 

The “Mirror of Justice,” Book 1, c. 3 (Selden Society Publication), a source of doubtful au- 
thority, refers the institution of the coroner’s office to the time of King Alfred. 

In the Saga of Njal (an Icelandic saga of events occurring toward the end of the 1100's), we 
read: “I summon these nine neighbors who dwell nearest the spot to ride to the Althing, and 
to sit on an inquest to find whether Flosi, Thord’s son, wounded Helgi, Njal’s son, with a brain, 
or body, or marrow wound, which proved a death wound, and from which Helgi got his death. 
...~” Dasent, The Njals Saga (Edinburgh, 1861). 

The “Hsi Yuan Lu” or “Instructions to Coroners,” written during the reign Shun Yu (A.D. 
1241-1253), and modified from one generation to another, is still used by Chinese officials in the 
investigation of sudden death. This curiosae, notable for its shrewd suggestions, has now been 
translated into English. See MacAlister, 17 Proceedings of the Royal Society of Medicine, 
History of Medicine Section (1924). 

Just prior to 1300 A.D., the law school at Bologna prevailed upon doctors to open dead bodies 
in order to determine the cause of death in medico-legal cases. This proved so useful an ad- 
junct to administration of law that the practice of forensic pathology became fairly prevalent. 
It was then seen that the methods developed could be applied extensively to the independent 
study of disease and causation of death in cases which had no medico-legal import. Thus the 
law was the father of forensic pathology and the grandfather of orthodox pathology. 

The Borgia family (1476-1519) and the De Medici’s (1389-1589) made it a custom to have 
their physicians examine friends who had died, to make sure that they had not been poisoned. 

The “Bamberger Halsgerichtsordnung” (Bambergensis), composed by Johann von 
Schwartzenberg and enacted by Bishop Georg, in Germany, in 1507, was primarily a statute 
dealing with criminal procedure. It is interesting to us because it gave physicians and surgeons 
important functions in the investigation of sudden death, including suspected infanticide, and 
was the pattern for the more ambitious “Caroli constitutio criminalis” or Carolinian code of 
Charles V, promulgated in 1532. 

See Ludovic, Constt. Crim. Car. V, Halle (1716), which gives comparative provisions of the 
Bambergensis and Carolinian codes. See, also, Von Bar, History of Continental Criminal Law 
208 (1916). For a translation with comments, see Beresford and Polsky, Some Probative 
Aspects of the Early Germanic Codes, Carolinian and Bambergensis, 23 B.U.L.Rev.—(1943), 
18 Ann. Int. Med.—(1943). 

For the history of forensic pathology and institutes of legal medicine on the continent, 
see The Rockefeller Foundation, Methods and Problems of Medical Education (oth Ser.), In- 
stitutes of Legal Medicine (1928). 


s* Aetna Casualty and Surety Co. v. Love, 132 Tex. 280, 121 S.W. (2d) 986 (1938) (cor- 
oner liable for ordering post-mortem examination to determine cause of obscure death in aid of 
workmen’s compensation insurance investigation). Gurganious v. Simpson, 213 N.C. 613, 197 
= 163 (1938) (liable for autopsy on boy drowned in Y.M.C.A. pool, there being no suspicion 
of foul play). 
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missioners to order autopsies where the cause of death is obscure and fur- 
ther light is needed to determine compensability of an alleged injury. 
Courts of those states which refuse a defendant, in personal injury litiga- 
tion, the right to have the plaintiff examined by an impartial physician 
appointed by the judge, nevertheless recognize the right of the court, 
without any empowering statute, to order an exhumation and autopsy of 
a dead person to provide desirable evidence in a trial for murder. 

An efficiently operated medical examiner system need not cost substan- 
tially more than the coroner’s office. Probably the desirable goal is a com- 
pact organization of forensic pathologists, financed as a state agency, with 
stations in a few metropolitan centers, so that the staff could serve as 
consultants in obscure cases. Ordinary cases of sudden death could be 
passed upon by local physicians. Such a medical examiner’s office could 
maintain functional cooperation with a state Scientific Crime Detection 
Laboratory, as both agencies are auxiliary aids to police and law enforce- 
ment agencies. 


SCIENTIFIC CRIME DETECTION 


Scientific Proof has manifold applications in detecting criminals and re- 
constructing essential evidence of the corpus delicti or body of the crime. 
The reader is saved from surfeit by limitations of space, but perhaps I can 


cajole the intellectually curious to scan a few select items, presented in 
chronological form, to show how broad and deep are the implications of 
scientific crime detection. 


I. 2030 B.c.: Trial by ordeal: The Code of Hammurabi® mentioned ordeals, and the 
ordeals of fire, water, and the like were widely practiced to determine guilt or in- 
nocence. They were not abolished in England until 1213.5": Now recognized as 
superstition, at the time of their use they were regarded as objective scientific cor- 
roboration. They reflect the constant questing for proof by external tests. 

In primitive India, the Hindu priests required one suspected of crime to chew 
dry rice for a given time and then to eject the bolus upon a piece of dry bark. If the 
rice was still dry, the suspect was guilty. This had a pseudo-scientific rationale; it 
was believed that fear of detection and punishment would inhibit the nervous 
mechanism of the salivary gland and prevent the flow of saliva. 

. Ca. 1000 B.c.: Proof of perjury and paternity by forensic psychology: The Judg- 
ment of Solomon as to which of two female claimants was the true mother of the 


59 Gray v. State, 55 Tex.Cr.R. go, 114 S.W. 635 (1908). 


6° y Thatcher, The Library of Original Sources 439 (1907). 


6: See Watt, The Law’s Lumber Room (2d ed. 1898); Lea, Superstition and Force (4th ed. 
1892). 


* Glaister, The History of Medical Jurisprudence and Criminal Procedure in Primitive and 
Mediaeval Times, The Medical Times and Hospital Gazette (May, 1897). 
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child in question was based on their psychological reactions to the proposal that 
the child be divided in two.% 

. 600 B.C.—500 A.D. (The Talmud): Scientific disproof of adultery: A husband, de- 
siring to divorce his wife, contrived to get her and other guests drunk at a party, 
carried her and a male guest to a couch and threw egg albumen between them. He 
then called neighbors to bear witness to adultery. The resourceful wife, on becom- 
ing sober, summoned her physician, who identified the substance as egg white, not 
seminal fluid. We are not told what means he used. (Today, we would use specific 
chemical tests such as the Florence test, or the microscope, or immunological 
methods.) 

. 287-212 B.c.: Proof of adulteration of metal: Legend has it that Archimedes, the 
Greek physicist and mathematician, used scientific proof to settle an issue involv- 
ing possible adulteration of metal and obtaining of money under false pretenses. 
Heiron called upon Archimedes to say whether the suspected smith had used silver 
alloy in a gold crown. While taking a bath, Archimedes conceived the idea of im- 
mersing the crown in water to see how much liquid it displaced as compared with 
true gold. With true scientific independence and ardor, he sprang from the bath, 
and ran naked through the street to his home shouting “Eureka!’’*s 

. I§ B.C.—19 A.D.: Forensic chemistry: toxicology: noncombustibility of the heart as 
proof of death by poisoning: The ancients falsely believed that non-combustibility 
of the heart was proof of poisoning. This assumption was challenged by defense 
counsel in the trial of Plandina, wife of Piso, for the murder of Germanicus. The 
defense admitted that the heart of Germanicus was non-combustible but claimed 
this was due to heart disease. Collateral evidence leads us to believe that Ger- 
manicus probably did die of natural causes.® 


6s First Kings, III, 16. 


4 Florence, 10 Arch. d’Anthrop. Crim. 417 (1896). The alleged seminal stain is put into 
solution; a drop is placed on a glass slide and allowed to nearly dry; a drop of Florence’s 
solution (potassium iodide 1.5 grams, iodine 2.5 grams, and water 30 c.c.) is added, 
and the preparation is viewed at once under the microscope. If semen is present haemin- 
like crystals form, singly, in clusters, and in rosettes, and soon become unrecognizable. 
The test is not absolutely specific, as the positive reaction is produced by action of iodine on 
choline, a natural base which occurs in many cells. It is most valuable as a negative test. Re- 
cently Pollak has canvassed all the useful methods of identification. Pollak, Semen and Seminal 
Stains, A Review of Methods Used in Medico-Legal Investigations, 35 Arch. Pathology 140 
(1943). 


6s Heath, Archimedes (1920). 


66 Comments of the ancient writers on this case are interesting: Suetonius, Twelve Caesars, 
Caligula, 1: “(Germanicus] died of a lingering disorder not without suspicion of being poisoned; 
for besides the livid spots which appeared all over his body, foam poured from his mouth, and 
also his heart was found uncharred amongst the bones: its nature being such, as it is supposed, 
that when tainted by poison, it is indestructible by fire.” 

Tacitus, Annales, Book 2, Sec. 73: “His body, before its commitment to the pile, was ex- 
hibited naked in the Forum of Antioch, the place fixed upon for the sepulchral rites: whether it 
bore the marks of poison remained undecided; for people were divided in their conclusions ac- 
— as they pitied Germanicus and presumed the guilt of Piso, or were prejudiced in his 

favor.” 

Pliny, Natural History, XI, 37, Sec. 71: “It is denied that one can cremate those who have 
died of a cardiac illness, and those who have taken poison. There surely survives an oration of 
Vitellius in which he charges Gnaeus Piso with this crime on this ground: that it had been wit- 
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. Ca. 1591: Forensic microscopy: Hans and Zacharias Jansen invented the micro- 
scope.*?7 But we may point out that the history of lenses runs back to the Egyp- 
tians, and that Leonard Digges (ca. 1550) had employed a telescope to view far-off 
objects. 

. 1727: Forensic photography: Johann Heinrich Schulze (1687-1744), a physician of 
Halle, placed objects in a glass containing a mixture of white chalk and nitrate of 
silver and by exposing them to light produced transient photographic images, the 
first ever achieved.®9 

. 1800: Forensic physics: F. W. Herschel discovered infra-red rays. 

. 1804: Forensic physics: J. W. Ritter discovered ultra-violet light which is now 
used for preliminary identification of stains, for showing up obliterated writing in 
forgery, etc.7° 

. 1829: Sir Robert Peel introduced the Act in Parliament which established a police 
system for London. 

. 1836: Forensic chemistry: toxicology: James Marsh (1794-1846), English chéem- 
ist, described his famous “Marsh test” for identifying minute traces of arsenic, 
the basis for later, more refined tests.” 

. 1858: Personal identification: fingerprints: Sir William Herschel introduced finger- 
printing as the official system of individual identification in India.” 


nessed that the heart of Germanicus Caesar could not be cremated because of poison. Piso was 
defended as to the nature of the illness.” 


67 Clay and Court, The History of the Microscope (1932). 


6 Digges, Pantometria (1571), p. 5 of preface, says of his father, Leonard Digges: 

“My father, by his continual paynfull practices assisted with demonstrations methemati- 
call, was able, and sundrie times hath, by proportionall glasses, duely situate in convenient 
angles, not onely discovered things farre off, read letters, numbred peeces of money with the 
very coyne and superscription thereof, cast by some of his freends of purpose uppon Downes in 
the open fieldes, but also seven myles off declared what hath been doon at that instante in 
private places.” 


6 Stenger, The History of Photography (1939). First permanent photograph: J. Nicé- 
phore Niepce (1822); daguerreotype perfected: Daguerre and Niepce (1839). For forensic 
photography, see Scott, Photographic Evidence (1942). 


7 Nicholson’s Journal 214 (1804). See Ellis and Wells, The Chemical Action of Ultraviolet 
Rays (Heyroth’s ed. 1941); Radley and Grant, Fluorescence Analysis in Ultra-violet Light 
(2d ed. 1935); Rorimer, Ultra-violet Rays and Their Use in the Examination of Works of Art 
(1931). 

Wheatstone in 1835 was probably the first to observe that a brilliant light (ultraviolet light) 
is emitted when mercury is vaporized in an electric arc. Perkin, 6 Trans. Faraday Soc. 199 
(tgrt). 


™ Edinburgh Philos. J. (Oct., 1836). See Wigmore, Circumstantial Evidence of Poisoning, 
23 B.U.L.Rev.—(1943), 1 Clinics 1507 (1943); Walker, Scientific Evidence in Poisoning Cases, 
23 B.U.L.Rev.—(1943), 1 Clinics 1520 (1943); Thayer, Note on Poison in Roman Private Law, 
23 B.U.L.Rev.—(1943), 1 Clinics 1625 (1943). 

Mathieu Joseph Bonaventure Orfila (1787-1853), French toxicologist and chemist, born in 
Spain, is regarded as the father of scientific toxicology. He published his Traité des poisons, or 
Toxicologie générale, in 1813. 

” Mitchell, The Scientific Detective and the Expert Witness (1931). For one of the best 
résumés of the scientific and legal history of fingerprints, see Hankison, Evidence of Finger- 
prints, in Underhill’s Criminal Evidence c. 54 (Niblack’s ed. 1935). 
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13. 1860: Forensic physics: spectrographic analysis: Kirchoff and Bunsen noted that 
when temperature of a gas is raised sufficiently it radiates light or energy of char- 
acteristic wave lengths dependent on the molecular structure of the gas tested and 
the method of excitation.” These line-spectra enable identification of inorganic 
substances which can be vaporized. The heat required for vaporization usually 
destroys organic substances. 

. 1879: Personal identification: The Bertillon Cabinet was founded in Paris. The 
anthropological identification method of Alphonse Bertillon (1853-1914) was offi- 
cially adopted in France in 1888 as a means of identifying criminals, but it was later 
abandoned with the advent of finger-printing.’* 

. 1893: Scientific crime investigation: Hans Gross, sometimes called “the father of 
scientific criminology,” brought out his classic treatise.’ 

. 1895: Forensic physics: X-ray: Professor Wilhelm Konrad Réntgen of Wiirzburg, 
Bavaria, discovered that when cathode rays encounter matter, they give off sec- 
ondary rays which carry no charge but penetrate ordinary solids.’ 

. 1898: Forensic anthropology: Pearson’s formula: Karl Pearson, on June 16, 1898, 
in a paper read before the Royal Society, announced his formula for reconstructing 
the stature of a corpse or living person from such bones as the femur, humerus, 
radius, and tibia.7’ 

. 1900: Forensic immunology: identification by human blood groups: Landsteiner 
made the first observations regarding differences between bloods of normal human 
beings.” This ushered in the important blood grouping determinations, primarily 
useful as evidence of nonpaternity.79 

. 1901: Forensic immunology and biochemistry: the precipitin test: Uhlenhuth showed 
that, due to protein specificity, an unknown blood can be identified as of human or 


animal origin by utilizing principles of immunology described by Bordet in 1898. 
(The source of any minute amount of protein may be identified in the same way.) 


7 Pogg. Ann. 110, 160 (1860); 113, 337 (1861). See Wilson, Spectrographic Analysis as an 
Aid in Identification Problems, 25 J. Crim. L. & Criminology 160 (1934). 


% For a full description of the Bertillon method, see Bertillon, Identification of the Living 
(tr. by Webster), in 1 Peterson, Haines, and Webster, Legal Medicine and Toxicology (2d ed. 
1923). 


7s Gross, Handbuch fiir Untersuchungsrichter, als System der Kriminalistik (2 vols. 1893), 
translated into eight foreign languages; in English under the title, Criminal Investigation, A 
Practical Textbook for Magistrates, Police Officers and Lawyers (by John Adam and J. Collyer 
Adam; Kendal’s ed. 1934). 


6 L’Eclair Elect. 241 (1896). Réntgen’s three memoirs are translated in The Electrician 
(Jan. 24, 1896, and April 24, 1897). X-ray evidence, because of its direct visual quality, was 
speedily admitted by the courts. Smith v. Grant, 29 Chicago Legal News 145 (1896). 


77 Pearson, On the Reconstruction of the Stature of Prehistoric Races, 192 Philosophical 
Trans. of the Royal Society, Ser. A. 169 (1898). His calculations were based in part upon the 
measurements of Rollet at Lyon in 1889. 


* Landsteiner, 27 Zentralbl. f. Bakteriol., Parasitenk w. Infectionskrankh 357 (1900). 


7 See Boyd, Protecting the Evidentiary Value of Blood Group Determinations, 17 So. 
Calif. L. Rev.—(1943), 1 Clinics 1536 (1943); Maguire, A Survey of Blood Group Decisions 
and Legislation in the American Law of Evidence, 17 So. Calif. L. Rev.—(1943), 1 Clinics 1560 
(1943); Schoch, Determination of Paternity by Blood Grouping Tests: The European Experi- 
ence, 17 So. Calif. L. Rev.—(1943), 1 Clinics 1579 (1943). 
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Uhlenhuth was the first worker to publish results of tests demonstrating practical 
application of the precipitin reaction to medico-legal work. Having injected rab- 
bits with human blood, he used the anti-serum so produced in tests against 19 dif- 
ferent bloods and found that a positive precipitin reaction occurred only with hu- 
man blood. He also used the method to identify human blood on test objects such 
as a stick, sand, cotton trousers, a hatchet, and several stained articles.* 

. 1912: Forensic physics: firearms identification: Balthazard photographed bullets 
and from the photographic enlargements identified the precise weapons from which 
they had been fired. He did this by comparing the markings on those bullets with 
those on other test bullets fired from the suspected weapons." 

. 1912-1930: Identification of instruments by markings: Luke S. May carried on ex- 
tensive studies devoted to identification of knives, tools, and instruments by photo- 
micrographs of scratches and marks made in their use.” 

. 1921: Lie detector: Larson began work on deception tests. He constructed a port- 
able “polygraph” for recording relative changes in pulse, blood pressure, and respi- 
ration. The so-called guilt reaction, due to anxiety, produces physiological changes 
in these values. Larson also developed an improved technique of questioning the 
suspect.®3 

. 1923: Identification: preserving imprints by moulage methods: Hans Miillner of 
Graz reported his quick method of making casts of impressions left in soft mate- 
rials.*4 

. 1925: Ballistics: comparison microscope: The comparison microscope was devised 
by Gravelle of South Orange, N.J., at the instance of Calvin Goddard and was put 
to use in the Chicago Scientific Crime Detection Laboratory established in 1929." 
It enables convenient microscopic comparison of two objects, such as markings on 
the death bullet and those on a test bullet fired from the gun which the prosecution 
alleges to have been the weapon used. 


%¢ Uhlenhuth, 27 Deutsche med. Wochen. Jahrb. 6. (1901). For practical details of this test, 
see Smith and Glaister, Recent Advances in Forensic Medicine 99 (1931). 

The precipitin test was first used in a murder trial in 1902 in France, to prove that stains 
on the prisoner’s clothes were human blood and not rabbit’s blood, as he claimed. It was first 
used in an English court in 1910 in the murder trial of Marke Wilde. Dr. Willcox testified that 
old stains on the blue serge coat of the prisoner gave a positive precipitin test for human 
blood. 

§« Goddard, Arms Identification: Its Story, 10 Police “13-13” 10 (1935). 


* May, Identification of Knives, Tools, and Instruments, a Positive Science, 1 Am. J. Pol. 
Sci. 246 (1930). Metallographic analysis was approved in Magnuson v. State, 187 Wis. 122, 
203 N.W. 749 (1925), one of the most remarkable cases of scientific crime detection to be found 
in the law reports. 


*3 Trovillo, A History of Lie Detection, 29 J. Crim. L. & Criminology 848 (1939). See also, 
Larson, Lying and Its Detection (1932); Inbau, Lie Detection & Criminal Interrogation 
(1942). 

For applied use in State Police work, see Snyder, Criminal Interrogation with the Lie De- 
tector (Eight Years’ Experience by the Michigan State Police), 15 Rocky Mt. L. Rev.—(1943), 
18 Ann. Int. Med.—(1943). 


4 Miillner, 4 Kriminalistische Monatshafte (No. 12) (1930). Transl. 23 J. Crim. L. & 
Criminology 351 (1932-33). 


8s Goddard, Crime Detection Laboratories in Europe, 1 Am. J. Pol. Sci. 13, 21 (1930). 
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25. 1929: Analysis of dust traces: Considerable credit should be given to Edmund Lo- 
card, able director of the Laboratory of Police Technique of Lyon, France, for his 
valuable and refined work on this subject. Dust analysis had been faintly alluded 
to by old writers on legal medicine, and was actually applied by Hans Gross, but 
it was most stressed by Conan Doyle as a favorite method of his detective, Sher- 
lock Holmes, in such stories as ‘A Study in Scarlet,” “The Five Orange Pips,” and 
“The Sign of the Four.” Locard attributes his original interest in the subject to 
reading the exploits of Sherlock Holmes." 

. 1932: The Federal Bureau of Investigation (U.S. Department of Justice) estab- 
lished its Scientific Crime Detection Laboratory. 

. 1932: Blood alcohol level as evidence of intoxication: Widmark in Sweden showed by 
experimental work that blood alcohol determinations are valuable indices of in- 
toxication.*"7 This work led to adoption in Sweden of compulsory blood tests in 
criminal cases and traffic accidents. Traffic officers are equipped to take blood 
samples and these are sent to the State University of Lund for analysis. 


It is possible by scientific means to determine from a shattered window 
pane whether it was broken from the outside or from within the house ;** 
to analyze minute traces of soil found on the suspects’ shoes;*® to gain 
signal help from microscopic preparations of a single hair;°° to draw valu- 
able inferences from tire and skid marks;" to reach a conclusion as to 
whether a gun-shot wound was inflicted by a weapon fired at a distance 
or by a gun held pressed against the victim’s body.” 

As the reader may have noticed, this species of Scientific Proof has cer- 


tain special attributes: (1) convergence of attention on problems of identi- 
fication; (2) applied use of the principles of the physical sciences; (3) refer- 
ence of problems involving medical science to independent consultants; 


% 4-5 Revue Internationale de Criminalistique 176-249 (1929). Transl. 1 Am. J. Pol. Sci. 
276, 401, 496 (1930). 


*1 See Widmark, Die theoretischen Grundlagen und die praktische Verwendbarkeit der 
gerichtlich-medizinischen Alkoholbestimmung (1932). For practical aspects, see Ladd and Gib- 
son, Legal-Medical Aspects of Blood Tests To Determine Intoxication, 29 Va.L.Rev.—(1943), 
18 Ann. Int. Med. 564 (1943). 


* Matwejeff, Criminal Investigation of Broken Glass, 2 Am. J. Pol. Sci. 148 (1931). Try- 
horn, The Examination of Glass, 12 Police J. (of England) (No. 3, 1939); reprinted in 30 J. 
Crim. Law & Criminology 404 (1939). 

* Johannsen, Manual of Petrographic Methods (1918). 

%° Glaister, Hair Considered Medico-Legally, 22 Trans. Medico-Legal Soc. 95 (1927-28); 
Kirk, Human Hair Studies, I: General Considerations of Hair Individualization and Its Fo- 
rensic Importance, 31 J. Crim. Law & Criminology 486 (1940). See also, Smith and Glaister, 
Recent Advances in Forensic Medicine (1931). 

* Harper, A Graphical Method for Rapidly Determining Minimum Vehicle Speeds from 
Skid Marks, 30 J. Crim. Law & Criminology 96 (1939); Wiener, An Inaccuracy in the Deter- 
mination of Vehicle Speeds, 31 J. Crim. Law & Criminology 249 (1940). 

% Walker, Bullet Holes and Chemical Residues in Shooting Cases, 31 J. Crim. Law & Crim- 
inology 497 (1940). 
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and (4) chief connections with administration of criminal justice; the main 
legal counterpart in the rules of evidence and the doctrines of criminal 
law which apply to investigation and trial of criminal charges. 

Today the Scientific Crime Detection Laboratory of the F.B.I. is carry- 
ing on specialized investigations for many of the state police forces.®? In 
time each state police force should have its own laboratory, and pains 
must be taken to make this work a career for the highly trained man, per- 
haps on some civil service basis. Many of the Scientific Crime Detection 
Laboratories now scattered throughout this country have limited value 
because of a tendency to draw personnel from the ranks of police officers 
on a seniority principle. 


SCIENTIFIC MODES AND MECHANISMS OF PROOF 


Under this head, we may study particular means of acquiring scientific 
evidence. We may study the critical limitations of such evidence-produc- 
ing agencies as the X-ray, the electrocardiograph,* the electroenceph- 
alograph,” and the lie detector.%” 

We may study also the adequacy of existing modes of trial, and of social 
mechanisms needed to bring scientific evidence to the point of maximum 
legal utility. I have alluded to the need of taking scientific issues from lay 
jurors. Professor Edmund Morgan, Reporter of the American Law Insti- 
tute “Committee on Evidence,’’ charged with developing a new simplified 


Code of Evidence, has described certain immediate changes which pro- 
ponents of Scientific Proof should help translate into legislation. Profes- 
sor Roscoe Pound, known everywhere for his school of sociological juris- 
prudence, believes that analysis has outrun social synthesis. He proposes 
a Ministry of Justice as a means of effecting rapid and successful transfu- 
sions of scientific thought into the circulating blood stream of law.” 


%3 Hoover, The Scientific Crime Detection Laboratory, 10 Univ. Chi. L, Rev. 335 (1943), 
1 Clinics 1503 (1943). 

%4 Donaldson, Medical Facts That Can or Cannot Be Proved by Roentgen Rays; Histori- 
cal Review and Present, 41 Mich. L. Rev. 535 (1943), 18 Ann. Int. Med. 535 (1943). 

95 Riseman, Principles of Electrocardiography, 15 Rocky Mt. L. Rev.—(1943); Smith and 
Riseman, Applied Use of the Electrocardiograph in Legal Proceedings, 15 Rocky Mt. L. Rev.— 
(1943). 

96 See this paper supra, and see Lennox, op cit. supra note 43. 


9? Snyder, Criminal Interrogation with the Lie Detector, 15 Rocky Mt. L. Rev.—(1943), 
18 Ann. Int. Med. 551 (1943). 


%* Morgan, Suggested Remedy for Obstructions to Expert Testimony, 10 Univ. Chi. L. Rev. 
285 (1943), 1 Clinics 1627 (1943). 


% Pound, A Ministry of Justice as a Means of Making Progress in Medicine Available for 
Courts and Legislatures, 10 Univ. Chi. L. Rev. 323 (1943), 1 Clinics 1644 (1943). 
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In times past I have suggested the formation of a National Scientific 
Commission to serve as a master censor for the courts.**° Such a body, 
made up of qualified legal and scientific persons, could probe into the 
merits of each species of scientific proof and lay down appropriate criteria, 
safeguards, and cross-checks needed to make the evidence trustworthy. 
The several states could pass statutes providing that scientific evidence 
which conforms to requirements of the National Scientific Commission is 
to be admitted as prima facie evidence in any legal proceeding where it is 
relevant. Such a body could develop also a comprehensive system for cer- 
tifying the proficiency of expert witnesses. 

In respect to every species of expert testimony, there is a need for cri- 
teria, defining what is possible, what is impossible, and what is acceptable 
practice, but their development has been restricted chiefly to problems of 
identification. It is not uncommon to see “experts” making blood group 
determinations by such impossible methods as microscopic inspection of 
dried blood smears. It is not a rare thing to see general practitioners pos- 
tulating injury as the probable cause of some disease, when current medi- 
cal science would not accept the evidence relied upon as satisfactory. 

Indeed, there is a real danger in the fetching term “Scientific Proof,” 
for it may lead us to overconcentrate on the high probative value of this 
species of evidence, while glossing over serious dangers which lurk in its 
use. “Scientific proof” covers a vast range of expert testimony, varying 
widely in probative value. Certain methods of identification, such as 
finger-printing, contain only a minute chance of error, either as regards 
premises employed or actual execution of tests. Next we drop down to 
such activities as forensic chemistry and blood group work, where prem- 

ises are scientific, but errors in procedure are more likely. Here there is 
real risk of mistake if the witness does not have very special qualifications. 
Handwriting falls a little lower down the scale; Albert S. Osborn has 
brought this field from art to science, but there is still a component of sub- 
jective skill in its application. Forensic pathology in most particulars 
holds its own in probative value, with other trustworthy identification 
methods. Clinical forensic medicine is a blending of science and art, 
naturally more amenable to method in diagnosis than in prognosis, where 
facts must be aided by experience and good opinion. 

Each species of evidence calls for safeguards and cross-checks, and its 
own particular criteria of proof, if we are to avoid losing the contribution 
of science in a welter of opinion. In all those cases where the proposed ex- 


ee Smith, Cooperation between Law and Science in Scientific Proof, 19 Tex. L. Rev. 414 
(1941). 
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pert needs special indoctrination and training, a certificate of proficiency 
should be required before he is allowed to testify. If evidence is to be 
founded upon test materials, provision should be made for the preserva- 
tion of this material for independent corroboration studies to settle doubts 
that might arise in the mind of court or adversary. Lack of any such 
mechanisms may account for the willingness of courts to say that even 
if scientific evidence is undisputed, the jury may rely on contrary lay evi- 
dence to enter a verdict contrary to the Scientific Proof.'** Perhaps the 
particular expert does not look too scientific to the court; perhaps, too, 
the judge feels that there is no satisfactory cross-examination possible of 
a complicated procedure. It is well-known that most lawyers are not 
equipped to overthrow this species of evidence, and the danger is en- 
hanced by the fact that a fundamental error may be merged beyond dis- 
covery in the standardized routine of a textbook procedure. If the test 
material were saved, as usually is possible, the trial court could appoint 
an impartial expert to repeat the procedure or study. If results were con- 
sistent, and the scientific evidence were conclusive of the issue, many trial 
courts would refuse to permit the jury to override such findings. 

One result of our present adversary system of trial is that science may 
be born anew in every lawsuit where two experts disagree. That a scien- 
tific principle or finding can be true in A’s case and untrue in B’s case is 
squarely opposed to the concept of the universality of scientific truth."” 


tot In Arais v. Kalensnikoff, 10 Cal. (2d) 428, 74 P. (2d) 1043 (1937), scientific evidence 
based on blood group determinations was uncontradicted that defendant could not be the 
father of plaintiff’s child. The trial court refused to instruct a verdict for defendant and on the 
strength of lay testimony the jury returned a verdict for plaintiff finding D to be the father of 
her child. This judgment was affirmed by the California Supreme Court. 

In like manner, in Rex v. True, 127 L.T. 561 (1922), the Court of Criminal Appeal in Eng- 
land held that a jury was entitled to find that a defendant, under prosecution for murder, was 
sane at the time he committed the homicide, despite uncontradicted medical testimony to the 
contrary. 

But see Schulze v. Schulze, 35 N.Y.Supp. (2d) 218 (1942). Husband, X, as plaintiff, sought 
a divorce from his wife, Y, defendant, on the ground of adultery. Y contended that child, C, was 
the offspring of X and that she had not committed adultery. X and Y had been separated for 
some time, but evidence as to access during the period of separation was conflicting. E, an ex- 
pert witness, offered uncontradicted testimony that he had performed blood group determina- 
tions which showed X could not possibly be the father of C. Held: Though “the presump- 
tion of legitimacy of a child ....” born in wedlock is “one of the strongest presumptions 
known to law ....,” it is rebutted, and the lay testimony of access overcome by the undis- 
puted scientific evidence of non-paternity. The uncontradicted scientific proof is entitled to con- 
trol the issues raised. 

102 There would seem to be two solutions to this jury trial dilemma: 

(r) In criminal litigation where a scientific finding should control the outcome of the case, 
and the undisputed scientific evidence points one way, I would suggest a constitutional amend- 
ment empowering the trial judge to instruct the jury to return its verdict in accordance with 
the scientific proof. The reader will understand that now it is constitutionally impossible for 
judges to direct verdicts of guilty in criminal prosecutions. This is in contrast with the situa- 
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In our more progressive states, if the case turns on a scientific question, 
and expert X gives uncontradicted testimony that the facts are ABC, the 
trial judge will instruct the jury that they must return a verdict finding 
the facts to be ABC." If, however, expert Y disagrees with expert X, 
the lay jurors are to say which is the preferable view, or to discard both 
in favor of lay testimony. These are the mechanisms of procedure and 
trial. 

What would P (a member of the public) think if he experienced the fol- 
lowing treatment in a modern hospital? P goes into the hospital suffering 
pain. Dr. X says (testifies) that the pain is due to heart trouble. No one 
disputes him and the case is treated as one of heart trouble. 

Assume, instead, that Dr. Y. examines P and says (testifies) that P is 
suffering from gall bladder trouble. The hospital superintendent, desiring 
to resolve the conflict, calls in a layman from the street to say whether 
Dr. X or Dr. Y is to be believed, and on that basis disposes of P’s case. 

P would be properly shocked at such a procedure, for he would natu- 
rally expect that Dr. Z, an even greater consultant (expert referee), would 
be called into consultation to determine the true facts. 

The reader will note that I press always for the conviction that laymen 
cannot successfully try scientific issues. The layman is apt to import dis- 
torted notions of scientific matters into the judging process, and the 
warping effect is as pernicious whether he gives excessive weight to the 
evidence (augmentation), or too little (displacement).'** Three cardinal 


tion in civil litigation where the judge may instruct a verdict if all the credible substantial evi- 
dence points one way. 

2) In states where the court has power to appoint an impartial expert, supplementary legis- 
lation might be warranted providing that the scientific findings established in the first trial shall 
be binding in subsequent litigation arising out of the same general transaction. If an impartial 
referee system be introduced for trial of scientific issues, one might well argue that a finding on 
full investigation should be given effect against the whole world. 

Under our strongly entrenched adversary system, with stress placed on the varying dili- 
gence of litigants and counsel, the first solution proposed would be the more acceptable. 


13 T think it is safe to say that this is not yet the majority rule. 


104 A. Augmentation: “Plowden (1519-1584) one of the heroes of jurisprudence, of the 
growth of the sixteenth century, was a deserter from one of those professions which are built on 
physical science; he flourished toward the latter part of the reign of Elizabeth. From the report 
of a cause relative to a mine, he took occasion to unfold to the eyes of his brethren of the long 
robe the wonders of mineralogy: a terra incognita, as strange to them as America had been to 
their immediate progenitors. ‘The theory of mineralogy,’ said he, ‘is to the last degree a simple 
one. In sulphur and mercury, the Adam and Eve of the mineral creation, the whole tribe of 
metals behold their common parents.’ Are they in good health? The two perfect metals, gold 
and silver, are the fruits of their embrace. Do they labour under any infirmity? The effects of 
it are seen in the imperfect metals, their imperfect progeny.” 1 Bentham, Rationale of Judicial 
Evidence 7 (1827) and see note 106 infra. 

B. Displacement: No more striking case could be mentioned than Mathews v. People, 89 
Colo. 421, 3 P. (2d) 409 (1931). Accused was convicted and sentenced to life imprisonment for 
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aspects of evidence are relevancy, probative value, and persuasive value. 
For a perfectly competent, expert trier of fact, probative value and per- 
suasive value should be the same. The layman naturally cannot grade 
scientific evidence according to its true probative value, and in conse- 
quence he is more convinced by the persuasive or psychological appeal of 
evidence.'*s 

Assuming, as we must, that laymen may continue to try scientific issues 
for a long while to come, is it possible to make criteria of Scientific Proof 
universally available in the “valuing” process, even where these have not 
been put in evidence? 

Facts not offered in evidence from the witness stand cannot be con- 
sidered unless they be proper subjects for judicial notice, and so univer- 
sally known that the court may dispense with the formality of their proof. 
The doctrine of judicial notice may enable appeal courts to tap new and 
authoritative criteria of Sciencific Proof pronounced by leading spokes- 
men of medicine and the sciences. This would give to such courts a needed 
measuring rod to determine whether the expert testimony put forward at 
the trial was sufficient to support the verdict, thus enabling a more deli- 
cate valuation than that afforded by the crude “conflict of testimony” 
test. The chief difficulty here would lie in the judge’s consulting the wrong 
bootblack,’” but if we are to continue our present system of trial, this 


having murdered his wife. The vital proof was scientific testimony of a ballistics expert that 
bullets recovered from the body of decedent were fired from a pistol which defendant admitted- 
ly had in his possession continuously. D was a respectable citizen and offered an alibi. On the 
trial the ballistics expert was allowed to pass the bullets among the jurors, who were permitted 
to look through a hand lens at grooves on the death bullets in determining identity of the pat- 
tern with grooves on test bullets fired through the barrel of the recovered pistol. (Proper pro- 
cedure would have been to use a comparison microscope or to make imprints of the etched 
grooves by rolling the bullets to be compared over plastic material according to the technique 
of Moritz.) After the jurors by this dangerously unscientific gross inspection satisfied them- 
selves that the same gun fired both bullets and found accused guilty, the appeal court under- 
took to determine the scientific issue for themselves. The learned members of that tribunal in- 
spected the bullets sent up with the record, admittedly used a different lens from that employed 
by the jurors, and held that no such grooves were present as would warrant the conviction. 
On this ground they reversed the judgment. Burke, J., said: “All these bullets are before us. 
Each of the justices has examined them under a powerful glass (though not the identical one 
used at the trial) and has been wholly unable to see anything resembling what the witness says 
he saw and which he assumed to exhibit to the jurors. This court is as capable of passing 
upon such evidence as the jurors who heard it... .. Here the sole evidence of guilt is the asser- 
tion that certain alleged markings appear upon these bullets. We examine them and find noth- 
ing of the kind. Hence the judgment must necessarily be reversed. The thread is entirely too 
slender to support a sentence of life imprisonment. The evidence is not only weak and uncer- 
tain; it is no evidence.” 

20s See Smith, Components of Proof in Legal Proceedings, 51 Yale L.J. 537 (1942). 

106 This problem has arisen in malpractice actions filed by patients against their physicians 
for alleged mismanagement of fracture cases. Some courts have held that failure to employ the 
X-ray in fracture cases is negligence, and that it is so commonly recognized as such that. the 





278 THE UNIVERSITY OF CHICAGO LAW REVIEW 


would seem to be a lesser evil than cutting the judge off from any usable 
erudition in his difficult task of appraising expert testimony. The higher 
the authority for these scientific criteria, the less the risk and the more 
easily is the doctrine of judicial notice invoked, and these facts, again, 
argue for some new official commission, Ministry of Justice, or point of 
reference. 

Jurisprudential Use of the Scientific Rationale.—In marshalling those 
ultimate facts which should orientate legal doctrine, model legislation, 
or social policy, science may proffer methods of research, or on occasion 
the very criteria, for action. A case in point is the legislation authorizing 
compulsory sexual sterilization. Indiana passed the first statute on 
March 9, 1907, and up to this moment thirty states in all have enacted 
such laws. The primary intention of such legislation was eugenic: to pre- 
vent carriers of inheritable defects from transmitting them, and thus to 
protect society from new members predestined to insanity, feeble-minded- 
ness, or other disabling defect. By vasectomy in case of males, and by 
tying off the fallopian tube in case of females, specified classes of persons 
previously committed to state institutions would be rendered safe to re- 
enter society. No one can doubt that sexual sterilization may prove to 
be a beneficent factor in race eugenics, but it is equally clear that legisla- 
tive enthusiasm has outrun scientific criticism. This appears from several 
considerations: (1) The classifications do not always correspond to dis- 
eases recognized as transmissible by heredity. Some statutes set up such 
categories as “moral degeneracy,” a sociological symptom, not a diag- 
nosable medical disease, and not a condition known to be transmitted by 
inheritance.'’’ (2) The legislation is not bottomed on medical knowledge 
regarding “‘inheritable disease,” or scientific regard for the feasibility of 
spotting recessive carriers of the defect. (3) The legislation touches such 
a small percentage of the described classes, and often at so late a date, 


court will take judicial notice of the fact even though plaintiff offers no expert testimony to 
prove that the omission in the particular case was a departure from average medical standards 
in the community. Whitson v. Hillis, 55 N.D. 797, 215 N.W. 480 (1937). 

This shows the possible dangers of applying the doctrine of judicial notice to situations 
which depend on variable circumstances. The English courts have wisely refused to apply 
judicial notice to diagnostic use of the X-ray. In Sabapathi v. Huntley, 1 W.W.R. 817 (1938), 
on appeal from the Supreme Court of Ceylon, the Judicial Committee of the Privy Council 
held that whether medical standards require X-ray examination in a suspected fracture case 
calls for expert testimony since the question depends on varied circumstances such as condition 
of the patient, character of the injuries and accessibility of apparatus; Boyce et ux. v. Brown, 
sx Ariz. 416, 77 P. (ad) 455 (1938). 


te? For detailed analyses of the American legislation, and other valuable tabulations, see 
Landman, Human Sterilization, Append. 287 (1932). 
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that the eugenic goals of the legislation cannot be achieved. (For instance, 
only 6 percent of epileptics are institutionalized.) 

Dr. Abraham Myerson shows most convincingly that legislation which 
rests upon scientific premises can and must be tested by scientific prin- 
ciples.*** Dr. John Rock has expounded the scientific principles which 
must be taken into account in arriving at an enlightened social policy to- 
ward dissemination of birth control advice.'*® 

Private Law Doctrine and Medical Practice.—It is a delusion to speak of 
“medical jurisprudence” in referring to the legal problems which arise 
from the practice of medicine. First, it is customary to reserve the term 
“jurisprudence”’ to connote philosophic ends of law and the main analyti- 
cal approaches to law as a science. In the second place, law is a roof which 
shelters us all, and those doctrines which touch the doctor belong to large 
fields of law. As a rule, they do not express a unique series of principles 
applicable only to medical men. Liability in damages to a patient al- 
legedly injured by malpractice is governed by the law of torts;° whether 
or not such conduct was so extreme as to be also a crime is tested by 
principles of criminal law. Rights of compensation of the physician are 
determined by the law of contracts, including doctrines of quasi-con- 
tract.“* The position of the expert witness is determined by the law of 


108 Myerson, Certain Medical and Legal Phases of Eugenic Sterilization, 53 Yale L.J.— 
(1943), 18 Ann. Int. Med. 580 (1943). 


19 Rock, Scientific Reasons Why Present Rigid Restrictions on Birth Control Counsel 
Should Be Relaxed, 1 Clinics 1598 (1943). 


110 Smith, Legal Responsibility for Medical Malpractice, J.A.M.A. (March 8, May 10, May 
31, June 14, June 21, July 5, 1941); Scott, Tort Liability of Hospitals, 18 Tenn. L. Rev. 838 
(1943), 18 Ann. Int. Med. 630 (1943); Smith, Legal Liability for Non-Therapeutic Surgery, 14 
Rocky Mt. L. Rev. 233 (1942). See also, re law of damages, Ludlam, Plaintiff’s Duty to Mini- 
mize Defendant’s Liability by Surgery, 18 Tenn. L. Rev. 821 (1943). As to legal aspects of 
agreements not to compete, see Dodd, Contracts Not To Practice Medicine, 23 B.U.L.Rev.— 
(1943), 18 Ann. Int. Med —(1943). The Duke University journal, Law & Contemp. Prob., has 
devoted three symposium issues to law-medicine problems: “Expert Testimony,” 2 Law & 
Contemp. Prob. 401-527 (1935); ““The New Food, Drug and Cosmetic Legislation,” 6 ibid. 
1-182 Seeike “Medical Care,” 6 ibid. 495-680 (1939). 


111 Quasi-contract: Benefit Voluntarily Conferred Due to Mistake of Material Fact: Surgical 
Services Rendered Gratuitously under Mistaken Belief That Patient Needed Charity. 

X, a man of advanced years, did not appear to be an opulent citizen. He was admitted to 
the out-patient department of a New York City hospital with little or no questioning as to his 
financial worth. He was there diagnosed as suffering from prostatic obstruction and treated as 
a charity patient for six months. His condition then required admission as an in-patient for a 
perineal prostatectomy. It was assumed that since he was an out-patient he was unable to pay 
for the operation, and he promised to pay only hospital charges for his room and board. Staff 
surgeons Y and Z performed the operation gratuitously, assuming that X was a charity case, 
and X received the operation thinking it would be free. One month later X died and it was dis- 
covered that he was worth over four hundred thousand dollars. Thereupon, Y and Z filed 
claims against the estate for surgical fees. (It is a well settled rule of law that if one makes a 
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evidence. What may seem to the doctor to be a separate and distinct 
body of principles is really an integral part of a systematized field of law. 
It is surprising how many of the major fields of law contain doctrines 
which touch upon the doctor’s daily life. Medico-legal grounds of annul- 
ment or divorce may be pertinent to the proper relief of a patient; the 
law of wills must determine the validity and effect of the last will and 
testament signed by a patient in extremis and witnessed by the physi- 
cian.™3 The statute of limitations may forever bar an action brought by 
or against a physician, if the suit be filed too long a time after the cause of 
action accrued. Tax laws touch the doctor with the same inexorable im- 
pact and authority as other classes of society." 

It would be too much to ask any doctor to explore the full content, focal 
and peripheral, of these large fields of law. To guide him, it would seem 
desirable that this pertinent law be served up to the medical student and 
doctor on a functional basis, making the daily routine of the physician 
primary, and pointing out the secondary legal consequences which may 
attach to given conduct. Such materials could be presented in conjunc- 
tion with successive subjects of the medical school curriculum, somewhat 
as shown in Table 2. 

How may law students be trained to cope with scientific testimony? 
It is a vain and unnecessary goal to impart a medical or scientific educa- 
tion to the aspiring young trial lawyer. There are, however, fundamental 
ideas underlying every species of Scientific Proof, and these can be con- 
veyed in an interesting and successful manner, in terms of proper ap- 
proaches to direct and cross-examination. To know the vital premises, 
and the points where errors are most apt to creep in, to know how to go 
about weaving the net of proof or exposing its weak strands, to know who 
are the experts to whom he may resort and what type of aid he may gain 
from them—these are facts which the graduate of the American law 
school does not possess. Furthermore, as I think most members of the 


gift he is ordinarily debarred from charging compensation for the benefit conferred.) Held: Y 
and Z could recover the reasonable value of their services under doctrines of ‘‘quasi-contract”’; 
they performed the operation gratuitously on the assumption that X was “necessitous,” where- 
as, in fact, through a mutual mistake, X was not qualified to receive treatment “gratis” as a 
charity patient. Matter of Agnew, 132 N.Y. Misc. 466 (1928). 


12 McCurdy, Insanity as a Ground for Annulment or Divorce in English and American 
Law, 29 Va. L. Rev.—(1943), 99 Am. J. Psychiatry—(1943). 

13 Some interesting English decisions are discussed in Kitchin, Legal Problems in Medical 
Practice § 7 (1936). 


144 Griswold, The Doctor’s Federal Taxes, 31 Calif. L. Rev.—(1943), 18 Ann. Int. Med. 647 
(1943). 
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TABLE 2 


SCHEME FOR PRESENTING LEGAL PROBLEMS OF MEDICAL PRACTICE 
IN CONJUNCTION WITH SPECIFIC SUBJECTS OF 
THE MEDICAL CURRICULUM 


. Anatomy 

1) Legal use to establish identity: 

a) Criminal law: to identify body of 
murdered person in establishing 
“corpus delicti.” 

5) Civil law: to identify persons en- 
titled to property or insurance. 

2) As subject of cross-examination in try- 

ing to discredit expert witness. 

. Physiology 

1) Legal aspects of “deception tests” and 
other physiological procedures. 

. Bacteriology 

1) Legal aspects of blood group deter- 
minations and forensic immunology. 

. Pharmacology 

1) Narcotic laws: chief requirements and 
criminal liability for infraction. 

2) Malpractice: civil responsibility for 
negligent use of drugs. 

. Pathology 

1) Rights in dead bodies; legal responsi- 
bility for wrongful autopsy. 

2) Right to dispose of one’s body by con- 
tract or will. 

3) Liabilities of clinical pathologists who 
supervise production of biological 
materials. 

4) Coroner’s office and Medical Exam- 
iner system as devices for investigat- 
ing cause of “sudden death.” 


. Physical diagnosis 

1) Malpractice: legal responsibility for 
negligent diagnosis. 

2) Compromise settlements and releases: 
mistaken (non-negligent) diagnosis as 
basis for setting such settlements 
aside. 

. Surgery and Anesthesiology: Malpractice 

1) Legal aspects of pre-operative pro- 
cedures. 

2) Legal aspects of operative procedures. 

3) pss See of post-operative pro- 


4) Special problems i in treating fractures. 


9- 


8. Medicine 


1. Malpractice problems in the practice 
of internal medicine. 
2) Legal aspects of “false imprisonment.” 
3) Legal aspects of “libel and slander.” 
4) Business problems in medical prac- 
tice: 
a) a wee 2 of compensation of the 


physician. 

b) Sale of a business practice. 

c) Legal aspects of various types of 
business organizations. 

d) Anti-trust laws. 

e) Tax problems. 

Main doctrines of workmen’s com- 

pensation insurance; of life, health, 

and accident insurance; of the law of 

damages; and of the law of evidence, 

which the doctor as expert witness 

should know. 

X-ray; Electrocardiograph; Electroenceph- 

alograph; Lie detector; etc. 

1) Malpractice: special problems arising 
from dangerous properties of X-ray 
and radium. 

2) Evidentiary uses in legal proceedings. 


. Preventive Medicine, Public Health, Public 


Law and Social Problems 

1) Main constitutional law principles in 
relation to “Food, Health, and 
Drink.” 

2) Law relating to public health author- 
ities and practice of preventive medi- 


cine. 

3) Legal aspects of medical care; legal 
problems involved in “medical eco- 
nomics.” 

4) Pre-marital examinations. 

5) Medico-legal grounds of annulment 
and divorce. 


. Medical Specialties 


1) Special legal problems, as for example: 
a) Obstetrics (Birth control advice 
and practice; therapeutic and non- 
therapeutic abortion; voluntary 
and compulsory sterilization). 
b) Forensic psychiatry. 
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bar will agree, this training is not easily acquired in the course of trial 
practice. Such materials could be presented as part of a law school course 
dedicated to “Trial Practice and Problems of Proof-making,” a fit com- 
panion subject for the modern course in evidence. Proof-making should 
be regarded as the functional counterpart of the law of evidence. It 
should deal with all types of proof in an applied fashion, but with constant 
regard to controlling principles of substantive law, procedural law, the 
law of trial practice, and of evidence. Such materials might also be 
brought in by way of illustrating such subjects as torts, insurance law, 
damages, and evidence. 

Public Law Problems in Medical Practice—The problem of medical 
care comes into swift contact with public law and constitutional law 
doctrine.™s 

Most people are familiar with the scientific conquest of syphilis: how 
Schaudinn discovered in 1905 that it is caused by a spirochaete, the 
Treponema pallidum; how Ehrlich in 1910 contributed to the arsenal of 
chemotherapy his highly potent remedy salvarsan (arsphenamine) ; how 
in 1913 Noguchi demonstrated the constant presence of the treponema 
in brains of paretics, and how the Wassermann and other blood tests 
have much simplified diagnosis and enabled early therapy, control, and 
cure. Considering what we now know about this destructive malady, is 
it not a reproach to social conscience that syphilis is still a rampant dis- 
ease in the United States? 

Laws providing for compulsory physical examination once a year of the 
main systems of every man, woman, and child will not shock the popu- 
lace so much as this continued inefficiency. The Supreme Court which up- 
held compulsory vaccination™® and compulsory eugenical sterilization’ 
could be expected to uphold such legislation as an intelligent exercise of 
state police power necessary to protect that most valuable community 
asset, the public health. Diagnostic centers might be erected at suitable 
places throughout the land, under proper legislation, to enable the general 
practitioner to gain those advantages in identifying obscure diseases which 
now can be had in hospitals, and only at prohibitive cost. 

Such advances will not injure the position of the doctor, but will in- 
crease the volume of medical care, raise the level of scientific medicine by 


*1$ Powell, Compulsory Vaccination and Sterilization, Constitutional Aspects, 21 N.C.L. 
Rev.—(1943), 18 Ann. Int. Med. 637 (1943). 

116 Jacobson v. Massachusetts, 197 U.S. 11 (1905). 

17 Buck v. Bell, 274 U.S. 200 (1929). 
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closing the gap between general practice and clinical practice,"* and bring 
substantial benefits to each citizen, partially at public expense. No one 
disputes the desirability of extending horizons of medical practice, and 
medical men are not so reactionary toward new risk-sharing ideas as some 
laymen might suppose. These innovations must come in a sound and 
orderly course; but all can see the current of the times, and none can hold 
it back. Workmen’s compensation laws, once regarded as a breath-tak- 
ing social innovation, are now under heavy attack because the allowances 
for incapacity are too low."*® The whole problem of economic security, as 
far as the wage-earner is concerned, may prove to be inextricably bound 
up with adequate health insurance.”°® Increasing the breadth and range 
of medical care does not require “socialized” medicine or undesirable dis- 
turbances of the control or pattern of medical practice.™ 


118 Many communities and doctors are confronted with this problem. Dr. Warren F. Draper 
comments on how many young physicians become discouraged by lack of a satisfactory solu- 
tion and leave private practice for the public health service to regain contact with the full play 
of scientific methods. Draper, Report of the President, 17 Harv. Medical Alumni Bull. 4 
(1942). The general practitioner cannot afford many of the new instrumentalities for diagnosis 
and treatment, and frequently this circumstance will force him to surrender the patient to bet- 
ter equipped hospitals. 

*19 Wilson and Levy, Workmen’s Compensation (1941), Vol. II, The Need for Reform. 


120 Recognition of this fact is one of the brilliant conclusions of the recently completed study 
of Sir William Beveridge on social insurance and allied services, a 300-page report published by 
H. M. Stationery Office on December 1, 1942. This study, undertaken at the request of Arthur 
Greenwood, then Minister Without Portfolio in charge of post-war reconstruction, is concerned 
largely with means for attaining freedom from want. It bids fair to establish new patterns of 
thought in England regarding needs for more adequate health and workmen’s compensation 
insurance. For the American edition of this report, see Beveridge, Social Insurance and Allied 
Services (1942). 


121 Every individual has a legitimate interest in the betterment of medical services, but all 
plans should take into account certain ideals and convictions widely held to be of fundamental 
importance, these being: (1) There should be no restraint on the opportunity of the medical 
practitioner to advance according to his merit and special ability. (2) There should be no such 
regimentation of medical practice as will remove individual incentive, cause all methods to be- 
come stereotyped, or interfere with full expression of experimentation. (3) Control of medical 
practice and safeguarding of standards should be reposed in the medical profession and not be 
made a subject of bureaucratic administration. (4) The economic position of the doctor should 
be protected in respect to the services which he performs. In the final and fully expanded pro- 
gram of medical care certain to emerge, society should underwrite adequate medical service 
without having the more unfortunate patient compelled to rely upon charity. (5) The exten- 
sion of medical care, particularly in regard to preventive medicine, might well be implemented 
by enlightened legislation, consonant with public opinion, arranging for the routine examina- 
tion of the entire populace at periodic intervals,with provisions for hospitalizing and treating 
those suffering from contagious disease. At this stage of social evolution, it might be better 
left to individual choice whether a person suffering from non-contagious disease, constituting no 
menace to his fellow-citizens, should receive curative treatment. In any event we must not 
confuse this wholesome social planning either with autocratic regimentation or with socialized 
medicine, for the essential premise simply goes back to the adequate protection of the body 
social by intelligent use of the means at hand. 
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COOPERATION OF LAW AND MEDICINE 


History is full of cases where doctors and lawyers have mingled their 
traditions in some fascinating and useful way.™ 

I like to think of the affinities of the lawyer, the doctor, and all those 
who probe the sciences. All are bred in the tradition of strict skepticism, 
all have a respect for the best evidence available to prove an issue, and 
all must leave the cloistered shelter of their researches to perform the 
practical tasks of life. By virtue of their strict training and their habitual 
realism, they are fit to be illuminators of social good as well as prime 
movers. 

These three together, the lawyer, the doctor, and the man of science, 
can reduce the discordant noise now produced when the striking iron of 
science meets the anvil of the law. The blacksmith shop may yet become 
a modern assembly plant, and all three may find themselves companion 
toilers on a more intricate pattern called “social synthesis.” 


12 As joint authors they have produced treatises on law-medicine problems. The first of 
these, Medical Jurisprudence, by J. A. Paris, M.D., Fellow of the Royal College of Surgeons, 
and J. S. M. Fonblanque, Barrister at Law, was published in London, in three volumes, in 1823. 

John Hunter (1728-1793) failed to maintain his great reputation when giving evidence 
for the defense in the trial of Donellan (1781) for the poisoning of Sir Theodosius Boughton 
with cherry laurel water. That one of his medical attainments was able to render such little as- 
sistance in the administration of justice, made a deep impression. It may have prompted the 
efforts of Andrew Duncan which caused a chair of Medical Jurisprudence to be founded in 
Edinburgh University in 1807, the first in the British dominion. 

In contrast, Sir James Paget (1814-1899), the rare Scotch surgeon who described Paget’s 
Disease, made a profound impression as an expert witness in the early and important malprac- 
tice case of Perionowsky v. Freeman (Court of Queen’s Bench, 4 Foster and Finlason 977 
[1886]). He explained the division of labor between nurse and visiting surgeon in an illuminat- 
ing way, and the court did not hesitate to declare it as law that a hospital nurse, alone, is re- 
sponsible for negligence in carrying out merely ministerial duties, such as giving the patient a 
bath. Unless the negligence goes on in his presence without objection, the surgeon cannot be 
held for her carelessness in having the water too hot and thereby scalding the patient. 

I might mention, too, Ambrose Paré, the father of French surgery, who published in 1575 
his work on monsters, simulated diseases, and a method for preparing medical reports. 

Clark Bell, born in Jefferson County, N.Y., in 1832, became an eminent lawyer. He was 
counsel for promoters of the Union Pacific Railway Company, and as such prepared the en- 
abling acts passed by Congress, under which the road was constructed. He was deeply inter- 
ested in law-medicine cooperations, served for several years as President of the Medico-Legal 
Society of New York, established its library, founded the “Medico-Legal Journal” in 1883, and 
in 1885 represented North America at the conference in Antwerp convened to develop an inter- 

national classification of mental diseases. 

Marshall Hall was a colorful English barrister of the past generation. Son of a doctor, he 
was named for Marshall Hall, the great English physician of the nineteenth century. As a 
young man, Marshall Hall made himself an authority on materia medica, and he put this know]- 
edge to repeated use in his trial work. His special talents led him to be engaged as counsel in a 
series of celebrated causes, including the trial of Frederick Henry Seddon at the Old Bailey in 
1912 for alleged poisoning by arsenic. He was deeply interested in all species of Scientific 
Proof and made a prize collection of firearms and lethal weapons. See Marjoribanks, The Life 
of Sir Edward Marshall Hall (1929). 





SUGGESTED REMEDY FOR OBSTRUCTIONS 
TO EXPERT TESTIMONY BY 
RULES OF EVIDENCE 


Epmunp M. Morcan* 


VERY discussion of the merits or demerits of our rules of evidence 

EK should begin with a reminder that a lawsuit is not a scientific in- 
vestigation or primarily a proceeding for the discovery of truth. It 

is essentially a proceeding for the orderly settlement of a dispute between 
litigants. The composition of the tribunal whose functionit is to determine 
the factual basis for the settlement is prescribed by constitution or statute, 
drafted and enacted chiefly to attain desired political and social, rather 
than scientific, objectives. The conditions under which the tribunal is re- 
quired to conduct its inquiries, the limits of time and of the means of in- 
vestigation, are such as no scientist would tolerate. The questions to be 
answered are framed in unscientific terms and call for answers of legal 
rather than scientific significance. The scope of the inquiry is determined 
by the parties in two ways. First, they fix the issues in their pleadings or 
by other procedural devices; second, they furnish the evidence, for the 
courts have no machinery for independent, impartial investigation.? To 
limit scientific search for facts in any such manner would be unthinkable. 


* Royall Professor of Law, Harvard Law School. 


* Much of the condemnation of the courts by members of the medical profession is due 
to failure to recognize this truth. Judicial opinions contain many words and phrases used 
with meanings other than those sanctioned by either common or scientific usage, and seem to 
state conclusions obviously opposed to currently accepted scientific verities. For example, 
lawyers say that insanity of an accused at the time of an offense is a defense, insanity at the 
time of the trial renders him immune from trial, and insanity at the time of sentence makes 
him immune from sentence. They know that the word, insanity, has in these three situations 
three different legal meanings, none of which coincides with the definition framed by alienists. 
Every competent alienist would say that a man may well be insane and still have the capacity 
to distinguish right from wrong and to realize the wrongfulness of specified conduct. Most 
courts would insist that so long as he retains this capacity, he is legally sane; but what they 
mean is simply that he is subject to certain prescribed treatment or disposition if he exhibits 
certain specified anti-social conduct. Similarly, experts in mental and emotional! diseases have 
no patience with judges who talk of an accused’s responsibility for his conduct. To the judges 
responsibility means only liability to prescribed treatment or disposition on account of speci- 
fied objective conduct; to the experts it may be meaningless in such connection. 


2 The court has the right and power to call witnesses of its own motion; but does so only 
in unusual circumstances. Generally, no evidence is offered except that produced by the 
parties. 
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Most of these restrictions upon free and full investigation are concomi- 
tants of our adversary system. The adjustment of legal relations between 
the parties is the object of the lawsuit. The decision as to the facts affects 
only the parties and those claiming through them. It is therefore reason- 
able to have the parties define the area of dispute, so as to avoid unneces- 
sary expenditure of time, money, and effort. It is likewise reasonable to 
suppose that the persons most interested in the result will be most diligent 
in discovering and presenting pertinent evidence. Each party may be 
expected to reveal and emphasize the strength of his own case and the 
weakness of that of his adversary, so that the facts will be made apparent 
to an impartial tribunal. If equality of industry and skill in preparation 
and presentation by the adversaries and their representatives be assumed, 
the system is almost ideal. But experience demonstrates that such equal- 
ity rarely exists and the disastrous effects of the inequalities are magnified 
by the operation of technical rules of procedure, particularly rules govern- 
ing the presentation and admissibility of evidence. Nowhere are these 
inequalities more glaring than in the field of expert testimony, partly be- 
cause the expert has become an advocate rather than a witness, and 
partly because of rules which permit the suppression of important data, 
which sanction the exclusion of relevant evidence, and which restrict the 
use of opinion.’ All rules which prevent consideration of any relevant 
material hamper the intelligent expert, but the rules as to privilege, hear- 
say, and opinion are especially pernicious. 


PRIVILEGES 


The common law privilege against the disclosure of communications be- 
tween husband and wife and the privilege against revelation of communi- 
cations of penitent to priest rarely operate to limit the work of the expert. 
The same is largely true of the privilege of a client that communications 
between him and his lawyer be not disclosed. The privilege against self- 
incrimination, however, has in some states been perverted to prohibit the 
use of highly reliable scientific evidence. For example, the victim of a 
rape is found to be suffering from a venereal infection. The accused is 
arrested and examined to ascertain whether he is afflicted with the same 
disease, and if so, what is the stage of its development, and other related 

3 Fortunately, most of the common law disqualifications of persons to be witnesses have 
been abolished. In most states, however, there is a statutory disqualification of interested 
persons to testify against the estate of a decedent or incompetent. The disqualifying provi- 
sions are various, some more hampering than others. Only infrequently do they affect ex- 
pert evidence, and then only by preventing the use of data as to which the interested persons 


alone have testimonial knowledge. The harm done by this unwise attempt to protect the 
property of decedents or incompetents from false claims is chiefly in other fields. 
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matters. Or the driver of an automobile or other vehicle is arrested after 
an accident, and a sample of his saliva or urine or blood is taken over his 
protest. The sample is analyzed to determine what percentage of alcohol, 
if any, it contains. The data obtained from the physical examination of 
the accused or from the analysis of his body fluids are sought to be used as 
a basis for the opinion of expert witnesses in either a criminal prosecution 
or a civil action for damages. Some courts have held that the experts may 
not testify because the examination of the body or the taking of the sam- 
ples constituted an infringement of the defendant’s privilege against self- 
incrimination.‘ Mr. Wigmore has shown that the privilege was created 
to protect men from: “the employment of legal process to extract from the 
person’s own lips an admission of his guilt, which will thus take the place 
of other evidence. Such was the process of the ecclesiastical Court, as 
opposed through two centuries—the inquisitorial method of putting the 
accused upon his oath, in order to supply the lack of the required two 
witnesses 

“Tn other words, it is not merely any and every compulsion that is the 
kernel of the privilege, in history and in the constitutional definitions, but 
testimonial compulsion.’’s 

Many modern enlightened courts take the same view, and, in its Model 
Code of Evidence published in 1942, the American Law Institute has ap- 
proved it in Rule 205, which provides that the privilege against self-in- 
crimination does not include any privilege of a person to refuse “‘(a) to 
submit his body to examination for the purpose of discovering or recording 
his corporal features and other identifying characteristics, or his physical 
or mental condition, or (b) to furnish or to permit the taking of samples 
of body fluids or substances for analysis.” 

The common law recognized no privilege covering communications be- 
tween patient and physician. Many legislatures have created such a 
privilege, and it has been used as a most serious clog on honest expert evi- 

4 People v. Corder, 244 Mich. 274, 221 N.W. 309 (1928), adversely commented on in 29 Col. 
L. Rev. 214 (1929) (physical examination for venereal disease). State v. Weltha, 228 Ia. 510, 
292 N.W. 148 (1940) (held that a compulsory taking of body fluids constitutes an illegal 
search). The intimation is that the admission of such evidence also violates the privilege 
against self-incrimination. The case is subjected to adverse criticism in 26 Iowa L. Rev. 137 
(1940). The few cases involving the use of samples of blood and other body fluids are discussed 
in 17 Notre Dame Lawyer 243 (1942). For a full discussion of the problem, see Ladd and Gib- 


son, The Medico-Legal Aspects of the Blood Test to Determine Intoxication, 24 Iowa L. Rev. 
191, 218-41 (1939). 


58 Wigmore, Evidence § 2263 (3d ed. 1940). See a similar statement by Mr. Justice 
Holmes in Holt v. United States, 218 U.S. 245, 252-53 (1910), “But the prohibition of com- 
pelling a man in a criminal court to be witness against himself is a prohibition of the use of 
physical or moral compulsion to extort communications from him, not an exclusion of his 
body as evidence when it may be material.” 
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dence. Because many judges have said that it is difficult to refuse a physi- 
cian-patient privilege while enforcing a lawyer-client privilege, and be- 
cause most arguments are built on the hypothesis that the latter is founded 
on reason and justified by compelling considerations of social policy, that 
privilege must be first examined. 

The origin of the lawyer-client privilege is easily explained. There was 
no compulsory process for witnesses in England until the time of Eliza- 
beth. At that time also there was much inclination to give legal recogni- 
tion to men’s instinctive repulsion against violating a confidence. It was, 
therefore, to be expected that the attorney, an officer of the court as well 
as the representative of the client, should not be compelled to take the 
role of a witness and violate the code of honor of a gentleman. But the 
privilege was strictly the privilege of the attorney. The client was bound 
by no obligation of honor not to reveal the communication, and he could 
be compelled to do so by a bill of discovery. 

Such solicitude for the honor of the attorney, however, could not long be 
justified, when other men were compelled, because of the higher duty to 
aid the state in the administration of justice, to suppress their scruples and 
disclose matters revealed in confidence. Other reasons were then found in 
the supposed benefits to the administration of justice by inducing the 
client to lay bare everything to the lawyer. These, however, were no sup- 
port for a lawyer’s privilege: if the client had to testify to the communica- 
tion, he would be little comforted by the assurance that his lawyer could 
not be compelled to do so. Consequently, what had been the privilege of 
the lawyer became the privilege of the client. Today, no one questions the 
client’s right to prevent the lawyer’s disclosure or the lawyer’s obligation 
to disclose if the client consents. 

The argument for the privilege runs like this. (1) The relation of lawyer 
and client is one to be fostered by society. (2) If the lawyer is to perform 
his full function to the client and society, he must know all the facts. (3) 
The client will not reveal facts which he believes to be to his disadvantage 
unless he knows that the lawyer cannot be compelled to disclose. (4) The 
harm done by the supression of relevant material in individual cases is 
more than offset by the general benefit to the community by thus fostering 
the relation. 

No informed person would deny that in our complex, highly indus- 
trialized society, men learned in the art of discovering and interpreting 
applicable legal rules are necessary if citizens are to know their legal rights 
and duties. Furthermore, with existing rules of procedure and evidence, 
laymen can conduct litigation only with great risk of loss to themselves 
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and unnecessarily great expense to the community. Hence, it may be 
granted that the relationship of lawyer and client deserves strong social 
approval. It may well be conceded, also, that if the lawyer is to give sound 
advice, to bring no unfounded action, and to interpose no baseless de- 
fense, he must know all the facts. It is likewise reasonable to assume that 
when a client consults a lawyer, he contemplates actual or potential litiga- 
tion, or an administrative or legislative investigation, where all pertinent 
material will be sought. 

Will he suppress relevant material detrimental to his interest unless he 
knows that his revelations will be kept secret? If so, who will be harmed? 
If he gets the same advice that he would have received on full disclosure, 
no one is hurt. If he gets bad advice and acts on it to his detriment, whom 
has he to blame but himself, and why should society seek to protect him 
from his own deliberate folly or dishonesty? If a lawsuit results, he is sub- 
ject to compulsory process as a witness, whether he is a party to the action 
or not. On the witness stand he must undertake to tell the truth, under 
penalty for perjury. If he told the truth to his lawyer, he must tell the 
same story in court, and any testimony from the lawyer is unnecessary 
and would be harmless. If he told a lie to his lawyer and repeats the lie in 
court, the same is true. If he told his lawyer a lie and now tells the truth, 
or if he told his lawyer the truth and now tells a lie, why should he be 
saved from the consequences of his own deliberate falsehood? Surely a 
privilege to suppress the truth is not to be created for the encouragement 
and protection of perjurers. 

And how can the community be benefited? How many baseless claims 
would be made the subject of suit and how many valid claims would be 
unjustifiably resisted because of the client’s failure to disclose, were the 
privilege abolished? Any answer would be pure conjecture. The privilege 
certainly has not eliminated such claims and defenses. Many a lawyer has 
been deceived by his client, and the deception has been costly to both. 
Only the crooked client will deliberately suppress relevant matter. If such 
a client knows what will constitute a good claim or defense, he will adjust 
his evidence to fit the requisites. The books bear witness to a common ex- 
perience in the profession. Mr. Client consults Attorney Adams and is 
informed that he has no cause or defense because the facts lack element X. 
Later Mr. Client, represented by Attorney Baston, sues or defends with 
pleadings averring and evidence asserting the existence of X. How many 
of these cases would be avoided by the abolition of the privilege? It is 
just as easy to maintain that the privilege results in positive harm to 
society as that it causes benefits to society outweighing the damage it con- 
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cededly does to litigants in contested cases. Therefore, the existence of 
the lawyer-client privilege can be the basis of no sound argument for the 
creation of a privilege covering communications between physician and 
patient. 

If such a privilege will materially promote the public health, its ob- 
struction to the proper conduct of litigation may be justified. It goes 
without saying that the physician-patient relationship is one to be fos- 
tered. Protection of the health of the individual is essential to societal 
well-being. It is axiomatic, too, that the patient must reveal his subjective 
condition and submit his body to inspection and examination if he is to 
receive suitable treatment and advice. Of course, most persons would 
hesitate to disclose their secret symptoms and expose their bodies to a 
physician free to advertise the infirmities thus discovered. To say that 
the patient has no privilege to prevent disclosure is not to say that the 
physician has a privilege of indiscriminate disclosure, or to say that he is 
not under a duty to the patient to refuse to disclose except in discharge 
of a higher duty to the public. The question is whether the patient will be 
deterred from making proper revelations unless he knows that he can 
prevent the physician from testifying to what he learned from the patient 
in a future lawsuit in which the patient’s condition is a material matter. 
To answer in the affirmative is to assume that the patient anticipates such 
a lawsuit, that the condition is one which he wants kept secret, and either 
that he does not know what he can be compelled to disclose as a witness or 
that in case he is called as a witness he expects to commit perjury or con- 
tempt of court. 

Ordinarily a patient does not object to a dignified disclosure of his physi- 
cal condition on a proper occasion, unless he is suffering from a disease 
ordinarily considered loathsome or disgraceful. Physicians are usually re- 
quired to report such a disease to public authority and thus to make its 
existence a matter of public record. Certainly the typical citizen would 
much rather take a chance on having such matter brought out by the 
physician in a lawsuit than to endure the certainty that it would be re- 
corded in a public office open to the eyes of subordinate clerks and em- 
ployees, if not to the public. And this would be doubly true if he knew the 
truth that in such a lawsuit he could himself be made a witness and re- 
quired to answer all pertinent questions as to his symptoms, objective and 
subjective, past and present. Consequently, the assumption that patients 

6 The constitutional privilege against self-incrimination and the right to counsel in criminal 
cases may require that self-incriminating communications to counsel bé protected against 


compulsory disclosure. 
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are deterred from full disclosure by reason of their desires for secrecy in 
future litigation has little or no basis in reason. 

Nor is there any objective evidence that the existence of the privilege 
has had any influence in promoting public health or that its absence has 
had an adverse influence. New York has had the privilege longer than any 
other state. Are residents of New York any the more ready to consult 
physicians than residents of Massachusetts where the privilege has never 
been recognized? Do the people of Mississippi since 1906 show any less 
reluctance to seek medical treatment than before that year, in which the 
personal injuries lawyers succeeded in securing legislative enactment of 
the privilege? Have the physically afflicted shunned the famous physicians 
and surgeons of Baltimore because Maryland denies any such privilege? 
No one has had the temerity to assert that progress in medical science in 
England, in Maryland, in Massachusetts has been deterred in the slightest 
degree by their adherence to the common law rule, or that the develop- 
ment of the science and art of healing has been advanced in any measure 
in any state by the presence of the privilege. In short, there is nothing to 
demonstrate any benefit to the public in the privilege, while the law books 
are full of instances where its application has prevented the discovery of 
the truth to the damage of honest litigants. 

In these circumstances, if any privilege is to be created, it should be so 
limited as to prevent the abuses which experience has revealed in cases 
where the patient is making his physical or mental condition a basis for 
his claim or defense. It should also be of no avail where it would aid a 
criminal to escape detection. The proposal of the American Law Institute 
contains most of the desirable limitations. It confines the privilege to 
civil actions and prosecutions for misdemeanors, and makes it inapplic- 
able (1) to information which the physician or the patient is required to 
report to a public official or to information required to be recorded in a 
public office, unless the statute requiring the report or record specifically 
provides that the information shall not be disclosed, or (2) in an action in 
which the condition of the patient is an element or factor of the claim or 
defense of the patient or of any party claiming through or under the pa- 
tient or claiming as a beneficiary of the patient through a contract to 
which the patient is or was a party, or (3) upon an issue of the patient’s 
condition in an action to commit him or otherwise place him under the 
control of another or others because of alleged mental incompetence, or in 
an action in which the patient seeks to establish his competence or in an 
action to recover damages on account of conduct of the patient which con- 
stitutes a criminal offense other than a misdemeanor, or (4) upon an issue 
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as to the validity of a document as a will of the patient, or (5) upon an 
issue between parties claiming by testate or intestate succession from a 
deceased patient.’ 

HEARSAY AND OPINION 


There are two situations in which the hearsay rule interferes peculiarly 
with the effective use of expert evidence. First, it makes inadmissible 
pertinent materials in learned treatises, and in most jurisdictions prevents 
their use even on cross-examination of witnesses. Second, in many states 
it prohibits an expert from giving an opinion based in part on hearsay. 
The latter is particularly annoying to the medical expert, since it often 
compels him to disregard data which no physician or surgeon would 
dream of neglecting. Both these absurdities are abrogated in the Model 
Code of Evidence of the American Law Institute.* 

The rules governing so-called opinion evidence as developed and ap- 
plied in this country are extremely unsatisfactory. They put irrational 
restrictions upon both lay and expert witnesses. They do not greatly 
hamper the expert who is testifying simply to what he has observed, ex- 
cept when his testimony is phrased in terms of inference, and this in- 
ference is an answer to a so-called ultimate question to which the jury 
must give a final answer. There is much senseless talk about the usurpa- 
tion by the witness of the function of the jury and much obscure discus- 
sion of the distinction between an ultimate and a non-ultimate issue. 

This same dogma is applied with greater vigor where the expert is giving 
an opinion based wholly or in part upon a hypothesis of facts to which 
others have testified. It is in such situations and in those where the im- 
portance of the testimony lies not in the data observed but in the ex- 
pert’s deduction from the data, that the expert’s opinion will be most 
helpful to the trier of fact. Unfortunately, it is in just these cases that the 
existing rules have become intolerable in modern practice. 

This regrettable result is due in no small measure to the fact that the 
usual expert witness assumes the role not of an impartial specialist but of 
an ardent advocate of the party who has retained him. In litigation in- 

7 These limitations on privilege are embodied in the American Law Institute, Model Code 
of Evidence, Rules 220-23, 231-32 (1942). 


® Rule 529 provides: “A published treatise, periodical or pamphlet on a subject of history; 
science or art is admissible as tending to prove the truth of a matter stated therein if the judge 
takes judicial notice, or a witness expert in the subject testifies, that the writer of the state- 
ment in the treatise, periodical or pamphlet is recognized in his profession or calling as an 
expert in the subject.” Rule 503 makes admissible hearsay statements of matters within the 
knowledge of the declarant, if the declarant is unavailable as a witness, or if he is present and 
subject to cross-examination. Thus, it will always be possible to present the data upon which 
the expert witness bases his opinion. 
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volving personal injuries, death by accident, alleged mental irresponsi- 
bility and the like, the medical expert has become a stench in the nostrils 
of upright judges. He disgraces his own profession and the legal profession 
which uses and tolerates him. Combinations between crooked doctors and 
shyster lawyers impose upon honest jurors and defraud public service 
companies and insurance corporations. Even the generally respected 
physician and surgeon whose skill is unquestioned frequently shades his 
testimony to the advantage of the party paying his fee. Alienists are notor- 
iously available for prosecution and defense in sensational criminal trials. 
In other fields, the evil is just as virulent but not so noticeable because the 
opportunities for its exhibition are fewer. In litigation involving disputed 
documents, the scientific, impartial expert is conspicuous because of his 
scarcity. Even chemists appearing as expert witnesses have testified as to 
the same samples in such manner as to make it difficult to assume any 
serious attempt at honest analysis. 

So long as corrupt men are permitted to practice law and venal men are 
able to qualify as expert witnesses, this evil cannot be entirely eradicated. 
It can, however, be greatly mitigated and its consequences reduced to a 
minimum by having the court appoint impartial experts who appear as 
witnesses for neither party but for the court, having the trier of fact in- 
formed that these experts have been thus appointed, and requiring parti- 
san experts to act on adequate data and to submit their conclusions in 
writing to the scrutiny of the court and the parties. It might be well if 
the parties could be prevented from calling any expert not approved by 
the court, but that is too much to propose, at least for the present. The — 
American Law Institute Code, embodying for the most part the recom- 
mendations of the Uniform Law Commissioners, provides that whenever 
the judge determines that expert evidence will be of substantial assistance 
in an action, he may of his own motion or at the request of a party appoint 
one or more expert witnesses to give evidence in the action. The parties 
have a right to be heard as to the necessity or advisability of appointing 
any experts and as to the choice of experts. They may call other experts 
if they give notice in advance. Experts appointed by the court may be 
cross-examined by both parties, and the jury is to be informed that they 
were so appointed. These provisions properly applied would assure the 
trier of fact of the aid of competent impartial experts expressing unbiased 
opinions. 

But the Code does not stop here. It attempts to insure opinions based on 
adequate grounds. Rule 405 authorizes the judge to require each party to 
submit to the experts for examination and inspection all persons, things, 
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and places under his control, and to require each expert witness, whether 
appointed by the court or selected by a party, to make all necessary in- 
spection and examination. The judge also is given power to require each 
expert to file a written report under oath which shall be open to inspection 
by the parties, and to require two or more experts to confer and where 
practicable to join in a report. Thus are minimized the opportunities for 
unscrupulous experts to deceive the trier of fact by plausible theories based 
on incomplete information. 

Another cause for dissatisfaction with the currently applied rules is 
found in the misuse and abuse of the hypothetical question. That the ex- 
pert’s opinion must be only hypothetically usable by the trier of fact is in- 
herent in our system of trial. Either the jury or the judge or some other 
person or body acting officially as trier must find the facts. Ordinarily, 
the credibility of a witness, expert or non-expert, is to be determined by 
the trier. Only when the witness is disinterested, unimpeached, and un- 
contradicted, and tells a story not inherently improbable is the trier 
obliged to credit his testimony. Consequently, even where the expert is 
testifying to what he has personally observed and states his deductions 
therefrom, the jury is not ordinarily bound to believe that his account of 
his observations is accurate; and his deductions are beside the point if the 
foundation for them is non-existent. Where the expert is called merely to 


give his opinion or conclusions on a state of facts which he has not person- 
ally seen or heard, his testimony will be of no help to a trier of fact which 
decides that the specified state of facts does not exist in the action. And 
where there is a dispute in the testimony as to the facts, neither the expert 
nor any other witness can be permitted to decide that dispute.? An ex- 


* While this rule is theoretically sound and sensible, its application is frequently over- 
technical and unintelligent. For example, see State v. David, 22 S.E. (2d) 633, decided by the 
Supreme Court of North Carolina in November, 1942. That was a prosecution for murder in 
which it was material for P to prove the cause of death. A month after the death, the body was 
disinterred and sent to a hospital for an autopsy. Dr. W performed this autopsy, turning over 
to Dr. X some portions of the body for subsidiary examination and report. W was asked as 
to his opinion about the cause of death on the basis of (a) his personal observations, (b) what 
he had been told about the history of the case, and (c) an assumption of certain jury findings 
with respect to specified material facts. In the course of his response to the line of interroga- 
tion which grew out of this question, W testified that the factor above lettered (5) influenced 
his findings “only in an immaterial way.” He stated as his opinion that death had been caused 
by carbon monoxide, and also stated that he found no other cause for death. X testified that he 
had been present most of the time the autopsy was being performed, that he examined the parts 
of the body turned over to him, and the only significant poisonous material present was carbon 
monoxide, and that by reason of the discovery of this substance and the absence of other 
causes of death, as indicated in the conclusions of W and also on the basis of certain specified 
assumptions as to jury findings, X had reached the conclusion that death was due to carbon 
monoxide. Being convicted, D appealed. Held, there was error. X’s testimony was improperly 
based upon X’s views as to the credibility of W’s testimony, rather than upon an assumption of 
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pert, after hearing the conflicting testimony, may be convinced that the 
facts are thus and so, and that the witnesses who testify otherwise are ly- 
ing or mistaken, but the trier of fact is under no obligation to agree with 
All this makes the hypothetical question a sound and sensible device. 
The honest opinion of the competent expert will be of great assistance to 
the jury. If the facts are A+B, then his opinion is X; if C+D, then Y. 
The jury may find either state of facts, and will apply the opinion to the 
facts found. Consequently, counsel may seek the expert’s opinion on each 
state of facts which may reasonably be found on the evidence, but not on 
any other. This leads to many confusing arguments concerning the pro- 
priety of proposed questions. Furthermore, if the court adheres to the 
dogma which forbids the expert’s opinion upon an ultimate issue for the 
jury,’° the question may have to be framed in a totally unintelligible way, 


a jury finding with respect to what W asserted. Furthermore, W’s testimony was not testi- 
mony of fact but testimony of opinion, and it is improper to admit evidence of the opinion of 
one expert based upon the subsidiary opinion of another expert. The questions and answers 
involved in the examination of X and W are set out with reasonable fullness, and make it clear 
that by a slight change in form, the objections would have been avoided, and exactly the same 
impression created in the mind of the average hearer. 


t° It is interesting to contrast the opinion of the Supreme Court of North Carolina in Patnck 
v. Treadwell, 21 S.E. (2d) 818, decided September 23, 1942, with that of the Supreme Court of 
Towa in Grismore v. Consolidated Products Co., 5 N.W. (2d) 646, decided September 29, 1942. 
In the former, the plaintiff was seeking recovery for injury alleged to have been caused by a 
collision between two automobiles. The plaintiff, who was riding in one of the automobiles, had 
previously suffered a fracture of her arm which had been properly set and was then in a cast. 
A question to the expert assumed in effect that the arm had been properly set, and that by the 
force of the collision the plaintiff was thrown from the seat to the floor of the car so that the 
cast was broken, and asked whether he had an opinion what caused the fresh injury to her arm. 

“A. I have an opinion. It seems any violent blow or fall or jar or anything hard enough to 
break a cast would naturally break the fragments that had not had time to grow togetlier 


roperly. 

“Q. Further assuming that the jury should find as a fact from the evidence and by its 
greater weight that that was the only act of external violence which she had sustained between 
the dates of July 11th and July roth, have you such an opinion? 

“A. Yes, I believe the accident caused the breaking of the cast and also caused the frag- 
ments of the bone to be knocked out of place. 

“Q. You mean by that the automobile accident which we are talking about? 

“A. Yes, sir. 

“Q. You don’t know what caused the dislocation of the bone? 

“A. I know the accident did it, or whatever occurred.” 

The court, after pointing out that the expert might in proper cases express a scientific 
opinion even though it were on the very issue before the jury, said: “Undoubtedly it would be 
competent for an expert witness to give his opinion as to what causes would produce the result 
observed, but this would not permit him to inject into the consideration of the jurors the 
weight of his assertion that such result was in fact produced by a particular cause.” For 
error in permitting the foregoing answers a new trial was ordered. 

In the Iowa case, the court reviewed numerous earlier Iowa decisions as well as many from 
other jurisdictions. It overruled some previous decisions and held flatly that “there can no 
longer be any question of the soundness of the rule that if the matter before the tribunal for 
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as for example, not as to any actual human being who is assumed to have 
exhibited specified conduct, but as to a hypothetical person who has ex- 
hibited assumed conduct. The result is, as Mr. Wigmore so well puts it :* 

The hypothetical question, misused by the clumsy and abused by the clever, has 
in practice led to intolerable obstruction of truth. In the first place, it has artificially 
clamped the mouth of the expert witness, so that his answer to a complex question may 
not express his actual opinion on the actual case. This is because the question may be 
so built up and contrived by counsel as to represent only a partisan conclusion. In the 
second place, it has tended to mislead the jury as to the purport of actual expert 
opinion. This is due to the same reason. In the third place, it has tended to confuse the 
jury, so that its employment becomes a mere waste of time and a futile obstruction. 


Rules 408 and 409 of the Code will do much to enable experts to give 
their testimony in a manner satisfactory to themselves and understand- 
able by the jury or other trier of fact. 

These two rules provide (a) that “An expert witness may at the trial 
read in-evidence any report which he made or joined in making except 
matter therein which would be inadmissible if offered as oral testimony 
by the witness,” and (b) that “An expert witness may state his relevant 
inferences from matters perceived by him or from evidence introduced at 
the trial and seen or heard by him or from his special knowledge, skill, ex- 
perience or training, whether or not any such inference embraces an ulti- 
mate issue to be decided by the trier of fact, and he may state his reasons 
for such inferences and need not, unless the judge so orders, first specify, 
as a hypothesis or otherwise, the data from which he draws them; but he 
may thereafter during his examination or cross-examination be required 
to specify those data.” 


determination is one in which opinion testimony, either lay or expert, is necessary or proper, 
the witness may express his opinion either as to the possibility, probability, or actuality of the 
matter of fact about which he is interrogated, and the answer will not be an invasion or usur- 
pation of the province or function of the jury, even though it passes upon an ultimate fact 
which the jury must determine.” 


11 2 Wigmore, Evidence § 686 (3d ed. 1940). 
12 The other Rules governing expert and opinion evidence are as follows: 


RULE 401. TESTIMONY IN TERMS OF OPINION 


(1) In testifying to what he has perceived a witness, whether or not an expert, may give his testimony in terms which 
include inferences and may state all relevant inferences, whether or not embracing ultimate issues to be decided 
by the trier of fact, unless the j 
(a) that to draw such inferences requires a special knowledge, skill, experience, or training which the witness does 


not possess, or 
(6) that the witness can readily and with equa) accuracy and adequacy communicate what he has perceived to 
the trier of fact without testifying in terms of inference or stating inferences, and his use of inferences in 
testifying will be likely to mislead the trier of fact to the prejudice of the objecting party. 
(2) The judge ma ire that a witness, before testifyig in terms of inference, be first examined concerning the 
data upon which the inference is founded. 


RULE 402. EXPERT WITNESS DEFINED 
A witness is an ex witness and is qualified to give ex testi if the j finds that t ive, know 
pert | qual gi pert mony judge ppereniva 


or understand the matter concerni the witness is to testify requires special knowledge, skill, experience or 
training, and that the witness has the requisite special knowledge, skill, experience or training. 
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CONCLUSION 


Speaking generally, the American Law Institute, in its Model Code of 
Evidence, restores to the trial judge his common law powers to govern the 
trial and gives him great discretion over the conduct of counsel and wit- 
nesses. It forbids reversals for errors which do not materially prejudice 
substantial rights. It makes most hearsay evidence admissible and pro- 
vides a sensible, understandable use of expert and opinion evidence. If 
adopted, it will make the unscrupulous expert less effective in his attempts 
to deceive. It will make the task of the honest expert witness less distaste- 
ful and enable him to render invaluable aid to juries and other triers of 
fact. 
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Witiram G. LEnnox* 


THER, forgive them for they know not what they do. A plea for 

| based on irresponsibility has always been prominent in 

courts of justice. The degree and kind of irresponsibility has varied 

from a lack of understanding, as in the case of Christ’s assailants, to com- 
plete ignorance of the crime, as in persons whose defense is amnesia. 

Amnesia means “loss of memory.”’ As used medically, this loss is tem- 
porary ; hence we need not consider conditions such as idiocy, certain forms 
of insanity, or of brain pathology in which memory, along with other func- 
tions of the mind, is continuously impaired. Nor does our discussion in- 
clude the forgetfulness which results from inattention, the passage of 
time, or natural sleep. On the other hand, it does include partial as well 
as complete amnesia. It should be remembered that the terms amnesia 
and unconsciousness are not synonymous. Unconsciousness necessarily in- 
cludes amnesia, but amnesia does not necessarily include unconsciousness. 
A person may act and talk rationally, and a minute later have no recollec- 
tion of what he did and said. 

The conditions accompanied by a loss or impairment of memory are 
many: their borders may be ill-defined or overlap; more than one condi- 
tion may be operative in a given case; and some carry a more urgent plea 
for forgiveness than others. In addition, evidence on which to base judg- 
ment is insecure because the state of forgetfulness is subjective and easily 
feigned, and the testimony of witnesses is usually circumstantial. Informa- 
tion imparted to the physician by a patient and his friends is more reliable 
than testimony given in court, for it is not colored by the fear of legal con- 
sequences. Amnesia is important in civil cases in which testamentary com- 
petence, responsibility for accidents, and neglect of duty are involved; 
but it is of more moment in criminal cases. Whether the accused is exe- 
cuted, imprisoned, or sent to a hospital depends on the genuineness and 
the cause of his forgetfulness. 

It has been said that the three most important causes of amnesia, as 
encountered in criminal courts, are alcohol, epilepsy, and hysteria." How- 
ever, a more complete classification of amnesia is necessary for an orderly 

* M.D. Ass’t Professor of Neurology, Harvard Medical School; Visiting Neurologist, Bos- 
ton City Hospital. 

* East, Some Forensic Aspects of Epilepsy, 72 J. Ment. Sci. 533, 534-35 (1926). 
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review of the problem. In medical terms, three main causes or types of 
amnesia may be enumerated: pathological, psychological, and feigned. 


PATHOLOGICAL AMNESIA 


This term is used to cover those cases in which the amnesia is associated 
with and presumably caused by abnormal structure or physiology of the 
brain. The conditions in this group are diseases; the amnesia is real; the 
person affected is not responsible for his actions; and he deserves hospital 
and not prison treatment. The abnormal condition of the brain may be 
either imposed or inherent. 

Imposed brain disorders.—Acquired pathological conditions of the brain 
which may cause temporary amnesia are numerous. A blow on the head 
sufficient to produce unconsciousness may cause a retrograde amnesia with 
loss of memory for events which preceded the injury, as well as for a con- 
siderable period after consciousness is apparently regained. Acute injury 
to the brain from any cause may be followed by a lapse of consciousness 
which, under certain circumstances, may be recurrent. The delirium or 
stupor which accompanies numerous medical conditions is for the patient 
a period of amnesia; the delirium of an acute infection or toxemia, im- 
paired consciousness from syncope, asphyxia, carotid sinus syndrome, or 
the excessive use of narcotic drugs are examples. Diabetic patients who 
have taken an overdose of insulin have been arrested for drunkenness. 

In legal experience, undoubtedly the most frequent cause of amnesia 
and the one involving the most serious consequences is alcoholic intoxica- 
tion. The legal complications which pursue the drunkard are innumer- 
able, but the more serious crimes committed “under the influence”’ display 
violence more frequently than design and cunning. Alcoholic intoxication 
may be alone responsible, or it may be combined with other causes. 

Inherent brain disorders——Persons who experience periods of amnesia 
without antecedent brain injury, intoxication, or other apparent cause 
have been from the earliest times the subject of speculation. Until the 
last two or three centuries these persons have been regarded as “‘pos- 
sessed.’”* For thousands of years these persons were believed to be con- 
trolled by demons whose hold could be broken only by torture, and death 
of the victim. The courts of law bred hideous crimes—committed by the 
judges. In modern times, miscarriages of justice find attenuated expres- 
sion in commitment of many persons who are not responsible for their acts 
to prisons rather than to the hospitals where they belong. 

2 A detailed and fascinating account of the slow evolution of medical knowledge and treat- 


ment of persons who at times were not themselves is found in Zilboorg, A History of Medical 
Psychology (1941). 
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Epilepsy is the medical condition in which periods of amnesia most fre- 
quently appear “‘out of the blue.”” The term is simply the Greek word for 
seizure, and until recently it was what each doctor chose to define it. Re- 
cent studies have demonstrated, however, that beneath diverse clinical 
expressions is an underlying instability of the electrical activity of the 
brain, so-called abnormal brain waves. The brain wave pattern is an 
hereditary trait, and abnormal waves, if not caused by some acquired 
brain injury, are an inherent disturbance in the normal functioning of the 
brain, transmitted through one or both parents.’ 

There are three main types of epileptic seizures. The symptom which is 
common to all three is amnesia. The amnesia may be accompanied or 
overlaid by other symptoms, the most dramatic being the convulsions of 
grand mal. This form of fit may result in serious injury, usually to the 
person himself. The law is especially involved over arguments regarding 
compensation. Did the employee fall over an obstruction or did he fall in 
aconvulsion? The presence of drooling, of a bitten tongue, heavy slumber, 
and on waking, stupor, headache, vomiting, or muscle soreness indicate 
that 4 convulsion occurred. Was the injury which resulted from the con- 
vulsion wholly due to the convulsion or was it because the employee was, 
say, on a ladder at the behest of the employer?‘ 

Petit mal is a transient period of unconsciousness (and amnesia) lasting 
but a few seconds. This form of epilepsy may exist for years without the 
friends of the patient or even the patient himself being aware of it. But 
there is no mistaking the huge brain waves of an alternate dart and dome 
formation, which invariably accompany a petit mal seizure. Because 
petit mal occur predominantly in young persons and are so transient, 
they are relatively innocuous. Occasionally petit mal follow one another 
in rapid succession, causing a state of mental dullness or incapacity which 
may persist for hours.‘ 

In all types of seizures, the public is principally endangered if the person 
operates a swiftly moving conveyance, whether trolley, train, automobile, 


3 For an extended treatment, see Gibbs and Gibbs, An Atlas of Electroencephalography 
(1941); Lennox, Science and Seizures (1941); Penfield and Erickson, Epilepsy and Cerebral 
ee (1941); Lennox, Gibbs, and Gibbs, The Inheritance of Epilepsy as Revealed by 

the Electroencephalograph, 113 J.A.M.A. 1002 (1939); Lennox, Gibbs, and Gibbs, Inheritance 
of Cerebral Dysrhythmia and Epilepsy, 44 Arch. Neurol. & Psychiat. 1155 (1940); and Len- 
nox, Gibbs, and Gibbs, Twins, Brain Waves and Epilepsy, 47 Arch. Neurol. & Psychiat. 702 
(1942). 

4 Judicial decisions in some of these cases are discussed by Lennox and Cobb in J. Indus. 
Med. for December, 1942. 


5 Putnam and Merritt, Dulness As an Epileptic Equivalent, 45 Arch. Neurol. & Psychiat. 
797 (1941). 
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elevator, or airplane. In one state, California, physicians are required to 
report the names of their epileptic patients to the Board of Public Health 
in order that their driver’s licenses may be cancelled.’ The definition of 
epilepsy given in the ruling, “any condition which brings about momen- 
tary lapses of consciousness, and which may become chronic,” is obviously 
inadequate.’ If epilepsy is reportable, alcoholism should also be report- 
able. 

The third type of epileptic seizure is the principal object of attention in 
this discussion. The various names applied are but descriptions of the 
patients’ condition : psychic, psychic equivalent, psychic variant, or psycho- 
motor seizures, fugues, cloudy or twilight states, automatisms, paroxysmal 
mania, or epileptic insanity. Confusion has arisen because writers of the 
last century (and some of the present) call seizures of this group, if short 
lived, petit mal. The electroencephalograph, if taken during an attack, 
easily distinguishes the two. As with other forms of epilepsy, the greatest 
diversity of conduct is seen. The person may be too helpless and dazed to 
do more than lie stupidly in bed, or he may perform complicated acts with 
intelligence and skill; the period may be so fleeting as to suggest only the 
amusing forgetfulness of the ‘absent-minded professor,’ or it may last for 
days or weeks. During the attack the person’s actions may appear only 
a little odd, or he may suddenly become a maniac; usually a person’s suc- 
cessive attacks are much alike as regards length and severity, an impor- 
tant point when the wisdom of a legal commitment arises, but they may 
be utterly different. In the majority of instances the person appears to be 
sleep-walking or intoxicated; he is in a dazed, befuddled state, repeating 
clumsy automatic movements, out of touch with his environment, and in- 
capable of any act of cunning or skill. We shall use the term — 
for this whole third group. 

An illustration of the full physical command which a person may main- 
tain is contained in the following report by a physician subject to periods 
of amnesia.* On different occasions he crossed a difficult slope of glacier, 
played tennis without loss of skill, and made an uninterrupted railway 
journey with no recollection afterwards of how he managed. Most curious 
of all was a professional experience. He was about to examine a patient’s 
chest when he felt the aura of an attack. “I remember taking out my 
stethoscope and turning away a little to avoid conversation. The next 


® Carter and Harvey, 18 Weekly Bull. Calif. State Board of Health ro9 (1939). 
7 Medical News, 113 J.A.M.A. 1971 (1939). 


* 1 Taylor, Selected Writings of John Hughlings —- On Epilepsy and Epileptiform 
Convulsions (1931). 
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thing I recollect is that I was sitting at a writing-table in the same room, 
speaking to another person, and as my consciousness became more com- 
plete, recollected my patient, but saw he was not in the room.” Later he 
found the patient in bed, and the diagnosis which he, the doctor, had 
written was found on re-examination to be correct. 

In general, epileptic periods of amnesia have the following characteris- 
tics. They have fairly definite limits. The person can usually state what 
he was doing up to the certain point when all became blank. This point 
coincides with, or slightly precedes, aberrations in his behavior. The ter- 
mination of amnesia is usually not so clear-cut, and it may extend well be- 
yond the period of apparent recovery. Also, after a grand mal convulsion, 
the person may apparently regain consciousness and talk rationally but 
later remember nothing of this period. 

The amnesia of psychomotor epilepsy is permanent. Neither probing 
of the memory nor passage of time will bring to light any memory of what 
took place during the “black out.” Another important point is that the 
epileptic amnesia covers only the events around the seizure and not the 
person’s whole past life. Occasionally, a person who has experienced a 
seizure of any type will be unaware that the attack has occurred. He is 
unaware of having been unconscious or amnesic. In spite of the examples 
which have been named, the amnesia of epilepsy is not always complete. 
The person may have a hazy or spotted recollection of what occurred 
“like a bad dream.” Such periods are, however, unusual. In other in- 
stances, and these are frequent enough, there may be periods of moodi- 
ness, mental dullness, or ugly temper, which like seizures are recurrent 
but in which memory is not impaired. 

The best evidence that a period of abnormal behavior is the outward 
expression of a disturbance of the brain, and not willful is provided by the 
electroencephalograph. The epileptic amnesia is accompanied by brain 
waves which are abnormally slow and large, waves in sharp contrast with 
the high voltage fast waves of a grand mal and the alternate fast and slow 
waves of petit mal. The brain wave record of a patient during various 
periods of a psychmotor seizure is shown in Figure I. Like clinically ob- 
servable seizures, the electrical seizure discharges recorded on the electro- 
encephalogram may be a mixture of two types. 

About 85 per cent of epileptic patients have an abnormal record, even 
when not having any sort of seizure. Therefore, this technique is of the 
greatest importance in the diagnosis of inherent pathological amnesia. 
Of ninety-five patients who had a history of having had attacks of psycho- 
motor epilepsy alone, 85 per cent had abnormal brain waves of some kind 
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and 42 per cent had bursts of high voltage slow waves, the type which is 

continuously present during an actual seizure. Nine different types and 

degrees of abnormality have been described. “Seizure discharges’’ are 
PSYCHOMOTOR ATTACK 


L. FRONTAL 1 80 a» 


Py ny ene Male Nay nore 


er AMA apy aiaaintiyev A 


| SECOND 
LF. ' , ! Hemera 


L.0. 


Ifa uyel enya yey 


L.F. 2.MIN. INTERVAL STARING 


DI ey rt nr 


* | 


LF. 1 MIN INTERVAL CLUMSY ATTEMPT TO LIGHT PIPE 


and finally i: ; 
Steet In the lowest of records the patient 
minutes later he was again in his usual state but had no reco! 
he had had one.—Grsss, Gress, and 39 Arch. Neurol. & Psychiat. ane toad) 


much more significant for epilepsy than a predominant rhythm which is 
merely somewhat slow or fast.° 


Psychomotor epilepsy is relatively infrequent. In a group of 1,260 
non-institutional patients, psychomotor seizures alone occurred in 9.5 per 
* Gibbs, Gibbs, and Lennox, Arch. Neurol. & Psychiat. (In press.) 
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cent and with some other form in 21 per cent."® These percentages were 1 
and 8 per cent, respectively, in a group of 1,800 patients studied without 
benefit of the electroencephalograph by neurologists throughout the coun- 
try." Psychomotor seizures are more common in adults than in children, 
and in men than in women. This last fact perhaps explains the observa- 
tion of Baker,” that among epileptic criminals men are more numerous 
than would be expected from the proportion of men among non-epileptic 
criminals. Persons with psychomotor epilepsy tend to deteriorate mental- 
ly more rapidly than those with petit mal or grand mal, and, until the dis- 
covery of phenytoin sodium, their seizures were little influenced by drug 
therapy. 

Thus far we have been discussing cases of amnesia with or without 
other symptoms as they appear in the physician’s office. Probably only a 
fraction of 1 per cent of these will ever need to consult a lawyer. In the 
very rare patient, however, a psychomotor seizure may be characterized 
by a violence which merits the designation of “paroxysmal mania’”’ or 
“epileptic insanity.’’ The earliest example was Hercules, who in sudden 
fits of rage killed his best friends and his children. “The Disease of Her- 
cules”’ is one of the early names for epilepsy. Rarely the patient is himself 
the victim. The Flemish painter, Van Gogh, was subject to periods of ir- 
rational conduct for which he seemed to have no memory afterwards. On 
one occasion, he cut off one of his ears, wrapped it in a sack and presented 
it to a woman friend. In his final attack, he shot himself in the abdomen. 

When periods of unprovoked rage attended by amnesia occur in a per- 
son who is known to have had convulsive seizures, doctors and courts 
have quickly acknowledged the fact of epilepsy and the irresponsibility of 
the accused. If there is no family or past history of “ordinary”’ fits they 
have been puzzled. Maudsley" was one of the first to point out that an 
attack of fury may be the sole expression of an epilepsy. His work con- 
tains instances in which periods of fury which he calls “mania transitoria”’ 
might be considered substitute phenomena for convulsive seizures. “In- 
stead of the morbid action affecting the motor centers and issuing in a 
paroxysm of convulsions, it fixes upon the mind centers and issues in a 
paroxysm of mania which is so-to-speak an epilepsy of the mind.” Again, 
“medical experience teaches us that whenever a murder has been com- 


*° Thid. 

™ Lennox, Science and Seizures (1941). 

2 Baker, Epilepsy and Crime, 47 J. Ment. Sci. 260, 264 (1901). 
13 Maudsley, Responsibility in Mental Disease (1876). 
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mitted suddenly without premeditation, malice or motive, openly, and in a 
way quite different from the way in which murders are commonly done, 
we ought to search carefully for evidence of previous epilepsy and other 
symptoms allied to epilepsy.” 

Goodhart believes that the patient may show a motive and deliberate 
scheme in the commission of an act and may try to conceal it after regain- 
ing consciousness. The amnesia may not be complete. He mentions an 
epileptic who, after some words with his wife, killed her with an axe. Im- 
mediately after the crime, he declared his wife was dead but denied killing 
her. After several days of mental confusion he wrote to his wife to send 
him some clothes, apparently having no recollection of her death. 

The most substantial contributions to the subjects of crime, epilepsy, 
and amnesia have come from the Broadmoor Criminal Lunatic Asylum 
in England. Two articles have appeared, thirty-two years apart. Baker’ 
writing in 1901 stated that of 2,435 prisoners admitted in the past twenty- 
seven years, 165 or 6.8 per cent were epileptic. Of these, 67 per cent of the 
crimes were for homicide, actual or attempted, 4 per cent for rape or 
attempted suicide, and 29 per cent for offenses against property. Fourteen 
case histories are given; in about half of these the crime was committed in 
a fit of anger when the person was apparently aware of his actions, or else 
as the result of delusions or hallucinations. Rape was the offense in only 
two of the 165 cases. 

The more recent of these articles is more pertinent to the question under 
discussion. Hopwood and Snell*? collected one hundred cases at Broad- 
moor in which the prisoners’ defense had been amnesia. The majority 
were in the fourth decade of life. The family history indicated insanity in 
thirty-two, chronic alcoholism in twenty-eight, epilepsy, suicide, or crime 
in seven each. The past histories indicated chronic alcoholism in thirty- 
eight, mental stress in thirty, head injury in twenty, previous insanity in 

™4 Perhaps the most complete discussion of the subject of amnesia in epilepsy is the mono- 
graph by Maxwell, L’Amnesie et les Troubles de la Conscience dans L’Epilepsie (1903). This 
work includes a chapter dealing with the law and references to the articles of 1,200 authors. See 
also Stengel, On the Aetiology of the Fugue States, 87 J. Ment. Sci. 572 (1940) yd 

Seizures as Focal Manifestations in Post-Traumatic Brain Disease, 11 Yale J. of 
oe Med. 557 (1939); and Prudhomme, Epilepsy and Suicide, 94 J. Nerv. Sheen, Dis. 722 


*s Goodhart, 4 Trans. Nat’l Ass’n for Study of Epilepsy and Care and Treatment of Epi- 
leptics 114 (1906). Detailed case histories of crimes committed in periods of amnesia can be 
found in Spratling, Epilepsy and Its Treatment (1904); Walker, 29 J. Nerv. & Ment. Dis. 23 
(1902); East, op. cit. supra note 1; and Smith, A Case of Epileptic Homicide, 47 J. Ment. 
Sci. 528 (1901). 


*6 Baker, op. cit. supra note 12. 
17 Hopwood and Snell, Amnesia in Relation to Crime, 79 J. Ment. Sci. 27 (1933). 
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fourteen, previous periods of amnesia in twelve, and epilepsy in only nine. 
Ninety of the hundred had been convicted of murder or its attempt, six of 
indecency, two of arson, and two of theft. Of the ninety cases of assault 
or murder, a relative or sweetheart was a victim in 61 per cent of the cases. 
In twenty-seven instances the person attempted suicide after the crime, 
apparently because of horror or despair, for in all but one of these cases a 
relative or sweetheart had been the victim. The courts had decided that 
the amnesia was genuine in seventy-eight cases. Of these, thirty recovered 
memory for the events of the crime. In fourteen cases the amnesia was 
believed to be assumed, and in eight this point was not decided. The au- 
thors state that in genuine cases the onset and the termination of amnesia 
is somewhat blurred. If the amnesia is only partial, those events which 
involve emotions are better remembered. An impulsive crime which is 
followed by amnesia is frequent in the depressed phase of manic depressive 
psychosis, is rare in the manic phase and in schizophrenia and paranoia. 

An important question concerns the frequency with which acts of vio- 
lence are committed by epileptics. The examples of crime given by the 
authors mentioned, as well as popular stories, suggest that assault and 
murder by epileptics is a common-place performance. The incidence of 
epilepsy in this English prison for the criminally insane, 6.8 per cent, is ten 
times the incidence of epilepsy among United States drafted and enlisted 
men in the first world war. On the other hand, Thom™ found only thirty 
epileptics, 1.5 per cent, among the 1,932 inmates of the Bridgewater Hos- 
pital for the Criminal Insane in Massachusetts. Of these thirty, only two 
had done bodily harm.*® 

It makes a great deal of difference whether the material at the top or 
the bottom of a centrifuged tube is examined. We have so far been looking 
at the sediment deposited in prisons. In medical practice, instances in 
which an epileptic has committed a crime during a seizure are exceedingly 
rare. Hughlings Jackson,” who made the study of epileptics his life work, 
could name psychomotor seizures which were only potentially serious: a 
man who in a seizure unbuttoned his trousers; a boy who opened a pocket 
knife, holding it by the blade; a woman who started to cut bread but in- 
stead slashed her arm, after which she was psychotic for days. Gowers,” 


** Thom, Epilepsy and Its Rational Extra-Institutional Treatment, 10 Amer. J. Psychiat. 
623 (1931). 


*9 East, op. cit. supra note 1 at 533, states that in England 0.4 per cent of 8,731 male pris- 
oners and 0.6 per cent of 760 female prisoners were epileptic. 


2° Jackson, op. cit. supra note 8. 
** Gowers, Epilepsy and Other Chronic Convulsive Disorders (1901). 
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who analyzed the histories of three thousand cases, mentions nothing 
more serious than a man who undressed, another who struck a bystander, 
another who put articles in his pockets, and a woman who threw her child 
downstairs. Muskens* mentioned no instance of a crime committed by 
any of his two thousand patients. 

A person who cannot be cared for at home is usually sent to a state 
colony for epileptics; hence, these institutions are more likely to provide 
instances of violence than a clinic or private practice. The book by Sprat- 
ling,” the head for many years of Craig Colony in New York, contains a 
chapter on the legal aspects of epilepsy but narrates only one or two cases 
from his own experience. Letters to the present heads of the colonies of 
Massachusetts, New York, and New Jersey asking for instances of assault 
by patients in states of amnesia brought statements that serious injury 
from such cases had not been encountered. One New Jersey patient had 
committed suicide because of a fear that he might harm someone in an 
attack. 

My colleagues and I have reviewed the histories of perhaps five thou- 
sand clinic and private patients. Actual legal entanglements growing out 
of a period of unconsciousness or amnesia have been rare, though situa- 
tions potentially dangerous are common. Following are examples: injury 
sustained during a seizure, usually a grand or petit mal; robbery or rape 
committed on the patient while unconscious; injury to the property or 
persons of others, as a result of automobile or other accident. I can recall 
no instance in which a patient of ours was convicted, or even accused of 
rape. After a grand mal or during a psychomotor seizure several patients 
out of each thousand have acted belligerently or caused minor injury to by- 
standers. I have never had personal knowledge of a homicide. 

The prisoner’s report of the events of a crime is often untrustworthy as 
emphasized by Baker.*4 For the false report to be self-accusatory points 
to the reality of the illusion.’ 

The question arises as to why certain epileptics, having a seizure, will 


*2 Muskens, Epilepsy; Comparative Pathogenesis, Symptoms, Treatment (1928). 
*3 Spratling, Epilepsy and Its Treatment (1904). 
*4 Baker, op. cit. supra note 12. 


*5 A college student had attempted suicide by cutting his wrists but could give no reason 
for this. Some weeks later he reported to the police that in an altercation he had killed a man, 
dragged his body to a vacant lot, and then in a panic had tried to buy a steamship ticket for 
Europe but did not have the needed money. The police accompanied him to the scene of the 
crime, but no evidence could be found to substantiate the student’s story. He seemed as mysti- 

was abnormal. In the five years which have elapsed 
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commit criminal acts and others not, and why a given epileptic will have 
many innocuous seizures and then one of great destructiveness. The fol- 
lowing reasons may be advanced: 

1. Different types of seizures arise from different portions of the brain. 
In the cat, electrical stimulation of a certain area of the brain produces an 
outburst of apparent rage. Possibly in an attack of epileptic mania, the 
seizure discharge originates in this area. 

2. Actions during a psychomotor seizure may be conditioned by what 
the person was thinking or doing immediately before. Seizures of violence 
are more common in epileptic patients whose natural attitude is one of 
surliness and suspicion. 

3. Psychosis and epilepsy may coexist and a criminal act may be the 
expression of the first, more than of the second. The person may believe 
he is being persecuted or his life endangered by an apparent friend who is 
really an enemy, or voices may tell him to kill. Whether these delusions 
and hallucinations represent a psychosis which exists side by side with the 
epilepsy, or results from the epilepsy, need not be argued here. Delusions 
when present may precipitate or accentuate the irrational or violent con- 
duct of the epileptic. This violence may be a psychomotor seizure, the 
person being mentally confused and later amnesic. In other cases there 
may be no suspicion of a seizure; full memory is retained, and the act is 
simply an exaggeration of the person’s customary irritability or of his un- 
controlled suspicion or anger. 

4. Violence may be the result of attempts forcibly to restrain a person 
who is in a state of automatism. The same statement may be made for a 
restraint imposed by a sedative drug, a fact too little recognized by physi- 
cians. 

5. Finally, for many persons, alcohol is a potent precipitator of seizures. 
A person who will go berserk when drunk may be doubly dangerous if he 
is an epileptic with an ugly personality or with a history of psychomotor 
seizures. 

PSYCHOLOGICAL CAUSES 


The amnesia of this group of persons is owing to a disturbance of psy- 
chological processes or reactions. In contrast with the previous group, the 
structure, the chemistry, and the physiology of the brain cells are not 
affected. The brain and the mentality are normal, but the emotions and 
the mental reactions are not. Persons with psychological amnesia are 
usually classed as having psychoneurosis or hysteria. Though without 
demonstrable physical basis, psychological amnesia should not be called 
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imaginary. It is as real as amnesia from a brain concussion, and in the 
opinion of neuropsychiatrists, is as deserving of unprejudiced treatment. 

Psychological amnesia most often arises out of some emotional block- 
age. The person faces a dilemma which he cannot resolve or has had ex- 
periences which he wishes to forget. His escape from this situation is by 
way of forgetfulness or amnesia. This type of amnesia differs from patho- 
logical amnesia in certain important respects. 

In the first place, not being based on structural or chemical abnormali- 
ties, the amnesia is readily reversible. When the dilemma which necessi- 
tated the flight from reality is resolved and the subconscious mind releases 
the memory, the past events are gradually recalled. Ordinarily they do 
not come back all at once but little by little over a period lasting from 
hours to months. Again, however, the subconscious mind does not blot 
out only the events of the crime, but it blankets a wide space about them. 
Unlike the epileptic amnesia, this hysterical amnesia may, and usually 
does, cover the whole past life of the individual. The person is found 
wandering the streets unable to give his name or to recognize his wife or 
children when they are brought to him. However, he can read and write 
and perform skillful acts previously learned. But it may happen that only 
amnestic islands are present in a sea of remembrance. 

The psychological act of forgetting occupies only a moment of time; 
hence during the period which is not a blank to the person, his actions and 
his memory were normal. Except in very rare instances, such as the physi- 
cian mentioned by Hughlings Jackson, the actions of an epileptic person 
during a period which later he does not remember are obviously not 
normal. Unlike the epileptic who expresses concern, chagrin, and bewilder- 
ment over a past period of amnesia, the psychoneurotic seems little per- 
turbed by the fact that all memory is gone. 

Of the seventy-eight cases of genuine amnesia reported by Hopwood 
and Snell,” thirty eventually recovered their lost memory. The authors 
state that affairs which involve emotions are more likely to be recollected, 
but in the process of regaining the memory the crime itself may be remem- 
bered last. Impulsive crimes which are followed by amnesia are frequent 
in states of depression and rare in manic states and in schizophrenia. They 
divide amnesia psychologically into three classes: 1) those with a failure 
of association, as in imbeciles; 2) those with permanent disassociation ; and, 
3) those with a repression of memory as in hysteria. They state that re- 
covery can be aided by the use of association tests, by skillful questioning, 

*¢ Hopwood and Snell, op. cit. supra note 17. 
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by analysis of the person’s dreams, or it may come spontaneously as the 
need for repression becomes less urgent. 

As in the case of epileptic amnesia, certain presumptive evidence can 
be gained through a study of the person’s family and past history. A 
family history of neurosis or a past history of psychic trauma, frustration, 
unhappiness, or gruelling experiences, symptoms of hysteria, psycho- 
neurosis, or episodes of reversible amnesia, and a normal electroencephalo- 
gram support a diagnosis of psychological amnesia. Even when crime is 
not a complicating factor, the exact diagnosis may be difficult. 


FEIGNED AMNESIA 


Occasionally amnesia is simulated in an effort to escape some un- 
pleasant duty. Usually, however, the more dramatic convulsive features 
are added; for example, by the soldier who seeks the honorable discharge 
of an epileptic, or by Kipling’s private who wanted to avoid having to 
marry the Colonel’s daughter. When the accused wishes to prove irre- 
sponsibility, the unmixed amnesia, being subjective, is more easily simu- 
lated than a convulsive fit. 

“T don’t remember” spoken in the witness box causes little more than a 
lifting of eyebrows in a civil suit, but in a criminal case the words, the 
circumstances, the actions of the accused, and his past family and per- 
sonal history must be carefully weighed. Cross-questioning may catch 
the unwary.”’ 

The identifying features which have been named for pathological and 
psychological amnesia should be absent in feigned amnesia. A normal 
electroencephalogram is presumptive evidence against a plea of epileptic 
amnesia. The use of laboratory methods for the detection of lying need 
not be discussed here. 

Mrxep TyPEs 


The three causes or types of amnesia which have been named may over- 
lap or be combined. An epileptic, who also has hysteria and is a malinger- 
er, may have periods of amnesia which exhibit features of all three types. 

Electroencephalographic evidence——Two discoveries which have been 
made in recent years promise to aid the cause of justice. First, the elec- 


*7 Baker, op. cit. supra note 12, cites an illustrative case wherein a man had a grudge against 
his neighbor: he selected a weapon, went to the neighbor’s house, asked for him, and on his 
struck him a fatal blow. He said he recollected nothing from the day before the 
crime until several days afterwards, and the defense of post-epileptic automatism was made. 
However, in an unguarded moment he revealed the identity of the policeman who arrested him 
and his occupation at the time of the arrest, which he stated took place two hours afterwards. 
“After what?” asked the examiner. The prisoner looked chagrined, would answer no further 
questions, and was convicted. 
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troencephalogram may assist in the separation of pathological amnesias 
from the other two groups. Second, the use of phenytoin sodium may’ 
provide a therapeutic diagnostic agent. This drug is of proven value in 
the control of psychomotor seizures and if unexplained acts of violence 
with amnesia are in the nature of epileptic seizures, then the successful 
use of this drug would tend to establish the cause of the behavior, and 
what is of much greater importance, might change a prospective long 
term prisoner into a productive member of society. 

Certain limitations of electroencephalographic evidence should be 
stated. In the amnesia of syncope, delirium, hypoglycemia, and drug 
action, abnormal brain waves would be found only during the period of 
amnesia. They persist for days, months, or years after brain injury. In 
cases of inherent amnesia, abnormal waves were probably always present, 
but are worse during an actual seizure or period of amnesia. This last 
statement may not be true for the epileptic who though amnesic is con- 
scious. Like many other types of evidence, the electrical evidence may 
not be conclusive. About 15 per cent of epileptics have a normal brain 
wave record, and about 15 per cent of normal persons have an abnormal 
record. Certain members of this latter group are relatives of epileptics. 
Also the significance of certain types of abnormal records is greater than 
others. Some degree of abnormality is found six times more frequently in 
epileptic than in normal persons. This multiple is thirty-four in the case 
of records showing seizure discharges, twenty in the case of records with 
very fast or slow waves, and two in the case of waves which are only 
moderately slow or fast.** 

Another important consideration is the existence of abnormal brain 
waves in persons who break the laws and yet are not subject to epileptic 
seizures. A number of authors have reported that an unusual proportion 
about 30 to 40 per cent of “behavior problem” children, have abnormal 
records. In a group of 275 candidates for military service, examination 
disclosed that the epileptoid type of electroencephalograph occurred five 
times more frequently in candidates with some neuropsychiatric history 
than in those with no such history.” In a miscellaneous prison population, 
only about 30 per cent abormal records, against 15 per cent in a normal 
population, were encountered.*° The proportion of abnormal records was 
no greater in murderers than in thieves. In England, 151 adults with 


*8 Gibbs, Gibbs, and Lennox, op. cit. supra note 9. 


*9 Harty, Gibbs, and Gibbs, Electroencephalographic Study of Two Hundred and Seventy- 
Five Candidates for Military Service, 2 War Medicine 923 (1942). 


3° Gibbs, Bloomberg, and Bogchi, Trans. Am. Neurol. Ass’n 87 (1942). 
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psychopathic personalities were examined.** Among the aggressive psycho-. 
paths with histories of uncontrollable outbursts of temper, impulsive acts, 
violence to others regardless of the consequences, and determined suicidal 
attempts, abnormal brain waves were present in 65 per cent, which was 
twice the frequency found in the inadequate psychopathic group and four 
times that in a normal group. If brain wave tests were made of prisoners 
who had committed a crime without motive, premeditation, preparation, 
memory of the events, and attempt to avoid arrest (criteria proposed by 
East* as indicative of genuine amnesia), it seems probable that the great 
majority would have abnormalities similar to those observed in epileptic 
patients. Such a finding should make them the object of intensified medi- 
cal research and therapy in order to determine if drugs, effective for the 
control of psychomotor epilepsy, might save society the burden of their 
prison expense. 

If criminals, without suggestive evidence of having had amnesia or a 
seizure at the time of the crime, have grossly abnormal brain waves, it 
seems fair to assume that the abnormal brain physiology plays some part 
in the abnormal social behavior. The technique, as yet little used in the 
courts, should not be used widely unless the records are made by depend- 
able instruments and are interpreted by experienced persons. A sugges- 
tive case in which a murderer who pleaded post-epileptic confusion es- 
caped capital punishment by having an abnormal electrical record, has 
been reported from England.** This case illustrates the possible saving to 
society in terms of unwise punishment. But the most salutary possibility 
of such investigation lies in its potentiality of preventing crime by the 
detection and treatment of incipient aberrants. 


3" Hill and Watterson, Electroencephalographic Studies of Psychopathic Personalties, 5 
J. Neurol. & Psychiat. 47 (1942). 


» East, op. cit. supra note 1. 


—- Letters (London), The Electroencephalogram in Criminal Trials, 121 J.A.M.A. 
64 (1943). 





CRITERIA REQUIRED TO PROVE CAUSATION OF 
OCCUPATIONAL OR TRAUMATIC TUMORS 


SHIELDS WARREN* 


E diagnosis of a tumor’ should not be accepted without incon- 
trovertible proof of its nature obtained either by pathologic ex- 


amination of the entire specimen when removed,’ or by biopsy.’ 
So many possibilities for error exist in the diagnosis of a tumor by clinical 
means, even when supported by radiologic evidence, that pathologic proof 
should be insisted upon in addition. Not only is accurate diagnosis and 
classification of a tumor impossible without microscopic examination of a 
section obtained from the substance of the tumor, but also microscopic 
examination gives important information as to probable rate of growth. 
Since the causation of tumors is not yet clearly understood, it is in- 
evitable that a great mass of speculation should have been built up on 
this subject. In general, it can be said that there is no one cause for cancer, 
any more than there is one cause for inflammatory diseases, but rather 
there are a number of causes, some known, some unknown, which produce 
different types of tumor. Some tumors are clearly congenital, and some 
are related to endocrine disturbances; others are due to the action of 
specific chemical or physical agents on the body tissues,’ while others are 
of unknown origin. We have learned from observation of cases in human 
* Assistant Professor of Pathology, Harvard Medical School; pathologist, New England 
Deaconess Hospital and Harvard Cancer Commission. 


* The term tumor as generally used indicates a new growth of cells which is independent of 
the normal restraint exerted by the body on its tissues, but it may also be used very broadly to 
indicate any swelling regardless of its nature. However, in the medical sense, usually a new 
growth or neoplasm is meant. In general, tumors are classified according to the type of cell 
which they tend to reproduce. 

2 That is, removed from the body by surgical excision. 


3 Biopsy implies the sampling of an organ or tissue, usually the site of some disease process. 
and its examination eenery means, such as microscopic study, to permit the establishment 
of an accurate di 


«tive eabeanin, be ecenimsiiadss hhieditaidaneh Hania tea ahedactin cee Endocrine 
disturbances are abnormalities of secretion of one or more of the ductless glands, such as the 
thyroid, the pituitary, or the adrenal, which lead to abnormal conditions of the body. 

5 For example, cancer may be produced by the action of radium. By body tissues are meant 
the various cellular components of the body substances which they form, and the fluids which 
bathe them. 

6 No clue exists as to the reason for development of certain tumors. Among those tumors 
which arise from unknown causes are cancer of the large intestine and cancer of the kidney. 
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beings and from experiments in animals that the response to a given agent 
acting in a given degree is not necessarily uniform, that there are individ- 
ual variations, that even in the case of highly purified hydrocarbons which 
have been shown to produce cancer in experimental animals, a dose that 
will produce a cancer in one animal may not produce it in another.’ 


OcCUPATIONAL TUMORS 


Occupational tumors are those neoplasms that arise as a result of con- 
tact with some exogenous agent,® physical or chemical, brought about by 
some phase of the regular work of the individual concerned, that leads to 
an independent proliferation of cells. 

The soundest criterion for the occupational character of a neoplasm is 
the proof of its occurrence among the workers of a given industry sig- 
nificantly more frequently than in the general population of comparable 
age and sex. 

As secondary proof of the occupational character of a tumor, the pro- 
duction of tumors in experimental animals by the suspected agent is of 
great value, but it is not a prime requisite. It must be remembered that 
the susceptibility to various carcinogenic agents’ of different animal 
species and even of individuals within the same species is not at all uni- 
form, and it is quite possible that a concentration of a given substance 
which is carcinogenic for man may be incapable of producing a tumor in 
the experimental animal. However, at times the statistical evidence 
relating to the incidence of a certain type of tumor in a certain occupation 
may be inconclusive, and here the experimental reproduction of the tumor 
is of great value. In addition, of course, successful production of the 
tumors in animals greatly facilitates the development of preventive 
measures. 

So far, much of the information as to the incidence of cancer in the 
general population is derived from mortality statistics, which not only 
leave something to be desired from the standpoint of accuracy of diagnosis, 
on the one hand, but give rather indefinite information as to the morbidity 
of the disease, on the other hand. From the occupational standpoint, one is 
concerned primarily with cancer morbidity rather than with cancer mor- 
tality. It is to be hoped that with the passage of time an adequate mass 
of data as to the number of cancer cases in the general population may be- 
come available. 

7 Hartwell, Survey of Compounds Which Have Been Tested for Carcinogenic Activity. 
U.S. Public Health Service (1941). 

* An agent produced outside the body. 

* A substance known to produce cancer in experimental animals. 
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Sometimes it is not enough to know that an individual works in a certain 
general field. Thus, an oil worker may come in contact with Scotch shale 
oil, which has a marked tendency to produce occupational skin cancer;'° 
with paraffin base petroleum oils, which are rarely associated with cuta- 
neous malignancy ;* or with asphaltic American crude oils, which have 
almost never produced a skin cancer. It is therefore important to know 
the exact nature of the occupational exposure. 

Occupational tumors must be sharply distinguished from tumors which 
arise spontaneously in employed individuals and have no relationship to 
their work. At times a court’s decision that a tumor is or is not occupa- 
tional is determined more by the vigor and keenness of counsel’s argu- 
ments than by a scientific analysis of the actual facts. Unfortunately, 
the compensation laws in different states and also in different countries, 
relating to occupational tumors, vary a good deal and hence are often 
inequitable. 

The determination of whether a given tumor is occupational is often 
made particularly difficult by the long time interval which may elapse 
between the onset of symptoms of the tumor and the exposure that occurs. 
This latent period may be only a matter of a few months or it may be 
many years. The existence of this latent period has not been adequately 
recognized by the framers of many industrial compensation laws, some of 
which contain time clauses of one or two years only. Legislation of this 
type is obviously unfair, as individuals who are exposed to radioactive 
materials or beta-naphthylamine at the present time may not show evi- 
dence of significant change for several years. 

Another complicating aspect of the problem is that during the latent 
period the worker may change his occupation, and the individual who 
develops leukemia” following exposure to benzol,"’ or osteogenic sarcoma" 
following the inhalation of radioactive material,'* may have changed oc- 
cupation before the symptoms of the disease have become apparent and 
may be employed in other occupations, such as building or office work, 
when the signs and symptoms of the disease become apparent. 

% Leitch, Mule-Spinners’ Cancer and Mineral Oils, 2 Brit. Med. J. 941, 042 (1924). 


*Twort and Twort, Suggested Methods for the Standardization of the Carcinogenic 
Activity of Different Agents for the Skin of Mice, 17 Am. J. Cancer 293 so thee Wood, = 
Noncarcinogenic Nature of Purified Mineral Oils, 94 J.A.M.A. 1641 (1930); Heller 
tional Cancers, 12 J. Indus. Hyg. 169, 182 et seq. (1930). 


*? Leukemia is a cancerous disease in which too many white blood cells are formed. 

*3 Benzol is a solvent frequently used for resinous substances. 

+4 This is a malignant tumor arising in bone. 

*s By a radioactive material is meant radium or some of its derivatives. These radioactive 
materials are commonly used in the preparation of luminous paints. 
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Still another problem in some of the compensation laws is that specific 
chemicals are mentioned by name as recognized sources of occupational 
tumors, whereas closely allied chemical substances which may also give 
rise to these tumors are not named. It is wise to avoid overly specific 
cataloging of possible carcinogenic chemicals when framing or revising 
compensation laws. 

The tumors formed as a result of agents encountered in the course of 
occupation affect a wide variety of tissues, and unfortunately the majority 
of these tumors are malignant. A useful classification of occupational 
tumors is that given by Hueper,”* a modification of which follows: 


1. Direct contact tumors. 

a) Cutaneous neoplasms caused by direct local action of mineral oil, crude paraffin, 
creosote, anthracene, solar rays, ultraviolet rays, roentgen rays, rays from radio- 
active substances upon the cellular components of the skin. 

b) Pulmonary tumors’? resulting from the inhalation of radioactive material, chro- 
mates, asbestos, nickel carbonyl, tarry substances. 

c) Tumors of the nasal passages and sinuses following upon the exposure to radio- 
active substances, chromates, nickel carbonyl. 

@d) Neoplasms resulting from impingement of roentgen or other radiation on the 
deeper tissues. 

2. Excretory contact tumors. 

a) Tumors of the urinary tract resulting from an exposure to certain aromatic 

amines'® excreted in the urine. 
3. Depository contact tumors. 

a) Cancers of the skin associated with the deposition of arsenicals’® in the cells of 
this organ. 

b) Sarcomas of bone, leukemia, and leukemoid reactions following the storage of 
radioactive material in the bones. 

4. Tumors in tissues as a result of parasitic infestation.” 

a) Cancer of the bladder following bilharziasis.” 


The skin is by far the most frequent site of occupational neoplasms. 
This is to be expected in view of the very wide range of agents to which 
the skin is exposed, as contrasted with other of the tissues of the body. 
An important factor in the development of certain skin cancers is the 


*6 Hueper, Occupational Tumors and Allied Diseases (1942). 

*1 These are usually cancerous growths arising in the lung or the bronchial tubes. 

+8 Aromatic amines are aromatical chemical substances containing both nitrogen and one or 
more benzene rings. 

*9 Substances containing arsenic, such as might be encountered in mining or smelting arsenic 
or ores contaminated with arsenic, or encountered in the use of plant or orchard sprays con- 

2° By this is meant infestation by parasites such as the various parasitic worms. 

2 The disease produced by infestation with a particular kind of fluke worm. 





CRITERIA REQUIRED TO PROVE CAUSE OF TUMORS 317 


amount of pigmentation that the skin contains. In general, the most 
heavily pigmented skins are those which are least susceptible to damage 
from sunlight or other forms of radiant energy. 

Several types of occupational cancer deserve special mention. The 
cancers of the bladder developing in those working with aniline* and cer- 
tain of its derivatives became established as an occupational disease in 
1883.73 These carcinomas of the bladder develop as a result of the excre- 
tion of the inspired material through the kidneys and the prolonged per- 
sistence of the injurious agents in the urine held in contact with the 
bladder wall. 

One of the best publicized occupational tumors is the radiation carci- 
noma of the skin from which so many of the pioneer workers with radium 
and X-ray died.** Fortunately we now know enough about the character 
of the disease to afford protection. 

Certain tumors may arise in greater frequency among certain occupa- 
tional groups but are not properly considered occupational because not 
peculiar to that particular group of workers. Thus the farmers in the 
South apparently have a higher incidence rate of skin cancer than is to be 
expected for a corresponding age and sex group of the entire population. 
However, since exposure to sunshine and weather is a factor common to 
all, varying only in degree, it is hardly proper to consider these skin can- 
cers as truly of occupational origin. 

Another disease, perhaps not properly occupational, is bilharziasis** of 
the human bladder. It has been known for thousands of years that the 
schistosomes are peculiarly apt to involve agricultural workers when ex- 
posed to infected mud and water, in those regions where the parasitic 
infestation is prevalent. 

In general, the mesenchymal” tissues are relatively well protected 
against the access of the various chemical factors. As a result, none of the 
numerous chemical substances which may induce epithelial tumors in 
human beings produce either sarcomas or benign tumors of mesenchymal 
origin. However, it must be remembered that this apparent immunity 

* This is an oily substance derived from coal tar, the starting point for many of the com- 
plex, synthetic, chemical substances. 

23 W. Grandhomme, cited in Hueper, op. cit. supra note 16. 

24 Haagensen, Occupational Neoplastic Disease, 15 Am. J. Cancer 641, 660-70 (1931); 
—— and Montgomery, Chronic Roentgen and Radium Dermatitis, 110 J.A.M.A. 23 

25 See note 21. 

26 These are the supporting structures of the body, such as muscle, tendons, bone, and 
cartilage. 
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probably rests not so much on the characteristics of the connective tissue 
cells*? themselves as on their protection from prolonged exposure. 

Since Diesel engines have come into more common use, the forcing of 
oil deep into connective tissue and muscles by the high-pressure spray is 
not unusual, and it will be intensely interesting to see whether with the 
passing of years some of these lesions develop neoplastic tendencies.”* 

Undoubtedly, if we can judge fairly from our past experience, there are 
at present in use in industry compounds which will prove in later years 
to have been carcinogenic. It is of the utmost importance that every pre- 
caution be taken to protect workers from appreciable contact with sub- 
stances other than those proved to be innocuous. Those workers in par- 
ticularly hazardous fields, such as radium-dial painters,** should be care- 
fully followed by all meansof protection possible, and, in addition, frequent 
checks should be made of the actual conditions existing in the plant, both 
as to the hazards which exist under normal circumstances and the hazards 
which may exist through some fortuitous chain of events. 


Tumors DUE TO MECHANICAL TRAUMA 


While trauma in the broad sense is any damage to the body, as ordi- 
narily meant medically it implies the application of mechanical force to 
the body with sufficient violence to produce a break in the continuity of 
one or more of the body tissues. Repeated minor traumas may be spoken 
of as chronic irritation. As ordinarily used,-the term traumatic cancer 
implies a malignant tumor which has arisen following a single mechanical 
injury. While there is much legal and scientific evidence that certain 
types of substances acting on the body over a period of time may produce 
certain types of benign or malignant tumor, so far as a single mechanical 
injury producing trauma is concerned, the evidence rests chiefly on reason- 
ing from post hoc ergo propter hoc, all too often fallacious. 

The minimal criteria necessary are: first, the integrity of the tumor 
site prior to injury must be established; second, the injury must be suf- 
ficiently severe to disrupt the continuity of the tissue at the site and so 
initiate reparative proliferation of cells; third, the tumor must follow the 
injury by a reasonable length of time; fourth, the tumor must be of a type 
which might reasonably develop as a result of the regeneration and repair 


21 Tissue cells are those cells that form the fibrous tissue of muscle and scars. 
** That is, show evidence of cancerous change. 
*° Martland and Humphries, 7 Arch. Path. 406 (1929). 
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of those tissues which received the injury. These criteria have been evolved 
gradually** and appear sound in the light of our present knowledge. 

The mere coincidence of two rare events, such as an injury in an un- 
usual part and the subsequent development of a tumor in that part does 
not necessarily establish a causal relationship. 

One requisite, sometimes mentioned in the literature, for the implica- 
tion of a single trauma as a causative factor in tumor production is the 
presence of so-called bridging symptoms, i.e., symptoms that continue to 
give evidence of the continuance of disability from the time the injury is 
' sustained to the time the tumor makes its appearance. Among these are 
continuity of pain, persistence of swelling, persistence of induration or of 
ulceration. However, this group of symptoms is of little practical impor- 
tance in establishing causal relationship with the trauma and has no bear- 
ing from either the negative or the positive standpoint. Even in instances 
where a tumor is incited by the subcutaneous injection of carcinogenic 
substances in experimental animals, such as methyl cholanthrene, there 
may be no continuity of signs from the time of injection to the time of the 
appearance of the induced sarcoma.” On the other hand, merely because 
inflammation, ulceration, or swelling has been present in a region, there is 
no certainty that the subsequently diagnosed tumor is in any way due to 
the conditions associated with the persisting signs and symptoms. Indeed, 
such signs and symptoms may actually be due to a tumor already present 


before the injury and masked for a time by the inflammatory and repara- 
tive processes following the trauma. 

The previous integrity of the part may be assumed if its appearance and 
function have been normal. Only rarely is a thorough medical or X-ray 
examination available for reference in this regard. In many instances 
local trauma only calls attention to a tumor already present but un- 
noticed. 


The adequacy of trauma is usually not difficult to determine. The in- 
jured person usually has had a careful medical examination soon after the 
event, and there is often observation of the injured part at frequent in- 
tervals for an extended period of time. These observations may be made 


3° Thiem, Handbuch der Unfallerkrankungen 589 (2d ed. 1909); Graef, 17 Centralbl. f. d. 
Grenzgeb. d. Med. u. Chir. 603 (1913); Ewing, The Relation of Parauma to Malignant 
Tumors, 40 Am. J. Surg. 30 (1926); Knox, 7 Arch. Path. 274 (1929). 


3* An induced sarcoma is a malignant tumor of fibrous tissue developing in an experimental 
animal as the result of the purposeful application of a cancer-producing agent. 
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by the simple means of inspection” and palpation,** or they may be sup- 
plemented by various types of radiographic and laboratory examinations. 
It may be fairly stated that trauma which fails to produce either an extrav- 
asation of blood into the tissues or a break in continuity of some of the 
tissues in the part affected is incapable of initiating a tumor. 

The time interval that may intervene between a trauma and the de- 
velopment of the tumor at the site is very difficult to determine. Any 
evidence bearing on the rate of growth of the tumor, from either clinical 
observation or pathologic study, is most helpful. In general, four weeks 
may be regarded as the minimal time for the appearance of a rapidly grow- 
ing tumor following the receipt of an adequate injury. A maximal limit 
is difficult to set, but probably should not be over three years after the 
injury. 

The type of tumor developing at the site of injury is important. Ob- 
viously, any dermoid* or teratoid tumor,** other than in the testicle, 
would be automatically ruled out. Any tumor of cell type foreign to the 
part would be considered metastatic® rather than primary. 

Curiously enough, although sarcomas of bone are among the tumors 
most often considered as of traumatic origin, they practically never appear 
after the thousands of fractures that annually provide adequate trauma 
for tumor development. 

Much consideration has been given to tumors developing in scar tissue, 


thus indirectly relating the genesis of tumors to a previous trauma. Trau- 
matic epithelial cysts*’ are known to occur as a result of trauma driving 
epithelium down into the deeper tissues, but have little clinical signifi- 
cance.** It has been clearly established that the epithelium overlying 


3% Inspection, in the medical sense, implies visual examination with the naked eye. 


33 Palpation implies the determination of size, contour, consistency, mobility, and tempera- 
ture of a given object, in this instance a suspected tumor, by means of examination with the 
hands. 


34 A dermoid tumor is one derived from embryonic germ cells and containing tissues repre- 
senting two out of the three primitive germ layers. 


38 A teratoid tumor is one that contains within itself representatives of all three of the primi- 
tive germ layers. Tumors of this type can originate only from the primitive class cells or from 
groups of cells misplaced during the development of the embryo. 

36 Metastasis implies the secondary deposit of a malignant tumor at some point in the body 
distinct from that at which the tumor originated. 

3? By traumatic epithelial cysts are meant the small masses which sometimes appear in the 
hand or the fingers, among other places, as a result of the forcing deep into the tissues of bits of 
skin by injury of one or another type. Instead of dying, these sometimes continue to grow and 
form a cystic mass. 


38 Warvi and Gates, Am. J. Path. (in press.) 
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the scars of burns is peculiarly likely to become malignant. If there is a 
chronic persisting ulcer in the area of the scar, this is even more likely to 
bring about development of malignancy. The latent period before scars 
become cancerous may be extremely long, instances of fifty years or more 
having been reported. 

Certain types of cancer may develop following chronic irritation* 
where repeated trauma activates degenerative and attempted reparative 
changes over a long period of time. While the great majority of chronic 
ulcers** never become malignant, in a few the attempted reparative proc- 
esses may ultimately lead to neoplastic proliferation.“ In instances where 
this type of origin of tumor is alleged, the contributory negligence of the 
employee in permitting the chronic irritation to continue without ade- 
quate medical treatment should be carefully weighed. 

One of the most difficult points to decide is whether or not trauma can 
change a benign tumor® into a malignant one* or can increase the malig- 
nancy of a cancer already present. It is, of course, obvious that if the 
malignant tumor is of a different cell type from the pre-existing benign 
tumor, there can be no relationship. On the other hand, if it is a malignant 
variant of the same cell type the question remains open. Here, no general 
rule can be laid down, but in coming to a decision, it must be remembered 
that benign tumors may take on malignant characteristics entirely with- 
out the intervention of trauma.“ 

I have never seen an instance in which there has been satisfactory evi- 
dence of a single mechanical trauma converting a benign tumor into a 
malignant tumor. Many times, however, evidence appears sound that 
benign pigmented nevi* may be converted into malignant melanomas“ 
by single or repeated injuries of various sorts. To prove aggravation of 
a pre-existing tumor by injury, it is necessary to establish that the tumor 


39 Hueper, op. cit. supra note 16. 

4# For example, varicose ulcers of the leg. 

4* Neoplastic proliferation is the uncontrolled growth and multiplication of cells. 
# An example of benign tumor is the common fatty tumor, or lipoma. 


43 As, for example, a pigmented mole, present since birth, benign and harmless, is trauma- 
tized and, as rarely happens, takes on the power of uncontrolled growth, changing into a malig- 
nant melanoma. 


44 Benign tumor of the breast—the so-called adenofibroma—may change spontaneously 
into the malignant form—the adenofibrosarcoma—without application of any known type 
of stimulus. 

48 This is the ordinary pigmented mole. 

46 That is, the so-called black cancer which may develop from pigmented moles which have 
apparently been harmless for years. 
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existed prior to the injury, that perceptible damage was done to it by the 
injury, and that the tumor’s subsequent course was accelerated over that 
which would be ordinarily expected.‘7 These factors can be evaluated 
only by detailed clinical and pathologic study of each case. Some evi- 
dence exists that mechanical trauma to a malignant tumor will facilitate 
its invasion of adjacent structures and the escape of cells to establish 
metastases elsewhere. 

To summarize, a single trauma rarely, if ever, causes a cancer, in spite 
of many case histories purporting to establish that fact. Repeated trauma 
may rarely produce a cancer, as may trauma to a scar. Trauma may 
aggravate a pre-existing tumor. 


47 Behan, Relation of Trauma to New Growths (1939). 





A MINISTRY OF JUSTICE AS A MEANS OF MAKING 
PROGRESS IN MEDICINE AVAILABLE TO 
COURTS AND LEGISLATURES 


Roscor Pounp* 


HERE is need of some means of making progress in the various 

fields of knowledge available in coherent and comprehensible 

form to courts and legislatures. Although we might here con- 
cern ourselves only with making available the advances in medical science, 
the progress in engineering, in mechanics, and in other fields is equally 
important. The problem will therefore be treated generally. 

The legal order, the adjustment of relations and ordering of conduct by 
the systematic and orderly application of the force of politically organized 
society, involves a body of authoritative guides to conduct and guides 
to determination, both judicial and administrative, representing ex- 
perience developed by reason and reason tested by experience, and a 
process of applying these guides (or norms as jurists call them today), 
both a judicial process and an administrative process. In addition, the 
working out and formulation of these norms involves a legislative and a 
juristic process. 

It was not until the present century that men thought of the legal order 
as a process. Kant thought of it as a condition—a condition in which the 
free will of each was limited only by the free will of all others according to 
a universal law. Jurists of the last century ignored the processes by which 
the legal order was maintained and confined their attention to the precepts 
or norms, by applying which, they held the condition was realized. On the 
other hand, the most insistent type of jurist in America today ignores the 
precepts and apparatus and sees only the processes, which are, indeed, 
two-thirds of the matter. For the legal order is in one aspect a large scale 
process, a specialized form of a still larger scale process of social control. 
The particular operations of the judicial process and the administrative 
process are directed toward the ends of the large scale process and are de- 
signed to achieve them. 

Legislation is a process of framing the precepts by which the operations 
of the judicial and administrative processes are to be guided. Thus wheth- 
er we are concerned with law or with lawmaking, we are for the most part 

* Dean Emeritus, Harvard Law School. 
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dealing with processes and operations, not, as men held in the last century, 
with conditions and rules. Here is the point of contact between the 
science of law, as a practical science, having to do with the attainment of 
ends by processes carried out with a minimum of friction and waste to 
plans which we call ideals, and the science of engineering, as another prac- 
tical science having to do with attainment of ends by processes carried out 
with a minimum of friction and waste to plans and specifications usually 
in the form of blueprints. We must remember that “ideal” comes from a 
Greek word meaning picture, and is as much a picture as is the blue- 
print. Industrial engineering as a practical activity has a very significant 
analogy for the jurist. I have not hesitated to call the task of the jurist 
and lawmaker one of social engineering. Where the industrial engineer 
seeks to minimize, if he cannot eliminate, the element of chance and nar- 
row the limits of expected deviation, so the juristic social engineer seeks 
to minimize, if he cannot eliminate, the personal element in the processes 
of the legal order and to keep expected deviation within closer bounds. 

With reference to the judicial and administrative processes, we speak 
of this side of social engineering (for it is not the whole) as a quest of ob- 
jectivity. This quest has been pursued by jurists since the Greek philoso- 
phers began to speculate about social control twenty-five centuries ago. 
To the Greeks, the phenomena of physical nature, the regularity and pre- 
dictability of the return of the seasons, the phases of the moon, the suc- 
cession of day and night, suggested an ideal of human conduct and an 
exercise of the powers of social control was equally regular and pre- 
dictable. The phenomena of physical nature furnished a sort of blueprint. 
But they did not provide specifications for carrying out the plan. Indeed, 
for a long time jurists and practicing lawyers did not get beyond the blue- 
prints to the mode of controlling the operations so as to realize the blue- 
print plans as completely as possible. 

It will be convenient for the present purpose to think of three functions: 
the judging function, the advisory function, and the legislative function. 
The judicial function involves ascertainment of facts, ascertainment of 
law, and application of law. Ascertainment of the facts to which the law 
is to be applied is far from a simple matter. It increasingly calls for tech- 
nical information on a great variety of subjects. As things are today, this 
information is had partly through the taking of expert evidence for the 
case in hand, either in the progress of the trial, or by reports of experts to 
whom specific questions are referred, or by both means. Partly also it is 
had by the taking of judicial notice, that is, by the courts’ taking cogni- 
zance of certain things deemed notorious, in other words, so well and gen- 
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erally known as not to require formal proof. But each of these methods of 
informing tribunals is far from satisfactory in actual operation. Expert 
evidence is a matter calling for discussion by itself. I need only remind 
you in passing that it is a subject of much difficulty. Judicial notice is our 
immediate concern. As already mentioned, it may be that something is so 
well and generally known that courts feel warranted in acting on the gen- 
eral knowledge which the judges share with the rest of the community. 
The progress of the sciences today is so rapid, however, that an increasing 
number of things generally assumed to be known turn out not to be true, 
or to be known partially and incorrectly. Likewise, there is no clear line 
as to how general the knowledge must be: whether it must be that of 
everyone of intelligence, or of those of more education and trained intelli- 
gence, or of everyone in the special field in which the information lies. 
But even among those engaged in such special fields there are different 
degrees of full and accurate information. In practice, courts have largely 
to resort to encyclopedias and dictionaries and standard books, in which, 
again, there are today many different degrees of full and accurate infor- 
mation. Even the best of them cannot put out new editions fast enough 
to keep pace with the progress of science. 

When courts are called upon to take judicial notice in the process of as- 
certaining facts at a trial, it becomes a question of what counsel can per- 
suade the trial judge to look at and rely upon. If the judge refuses or is 
doubtful, counsel can call an expert witness. 

The matter becomes more important and more difficult in connection 
with the function of ascertainment of the law in an appellate court. The 
process of finding the law may consist simply in laying hold of an obviously 
applicable section of a code or of a statute, or a clearly applicable precept 
of the common law established by judicial decision. But in cases of much 
difficulty it frequently happens that no statute or common-law rule is 
obviously applicable, and a certain creative finding of law by legal reason- 
ing becomes necessary. This is in effect a legislative process. It takes place 
by analogical development of some starting point found in the authori- 
tative guides to determination. But there is often the same need for as- 
sured technical knowledge here that there is in the process of legislative 
lawmaking. Moreover, when a section of a code does clearly cover a case 
in hand, it frequently happens that it purports to lay down a rule for every 
situation of fact within a certain area, and yet it is clear that the law- 
maker had not thought of the exact state of facts which the case in hand 
involves, and so had no intention with respect to it. As the civilians put 
it, he did not express the principle he sought to enact with logical com- 
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pleteness, or failed to carry it out with logical exactness. But we have 
come to see that interpretation in such cases is not a mere matter of logical 
development of a given principle. It is legislative in character and may 
call for technical information quite as much as the framing of a statute. 

Again, the application of a legal precept which has been found and in- 
terpreted is often more than a mechanical, logical process. More and more 
today we resort to standards rather than rules. Instead of prescribing a 
definite, detailed legal result for each definite, detailed state of facts, we 
prescribe certain measures of conduct from which one departs at the peril 
of answering for resulting damage or of invalidity of what is sought 
to be achieved. Standards are to be applied according to the circum- 
stances of particular cases. They involve an element of fairness or reason- 
ableness. Herein is a source of difficulty. There is usually no authoritative 
precept defining what is reasonable, and it would be highly unreasonable 
to formulate one. We had to learn this truth by painful experience, for ex- 
ample, in connection with the constitutional standard of due process of 
law. Much of the discussion in the past forty years has been directed to 
modes of apprising courts of what ought to be known in applying a stand- 
ard of reasonableness to legislation. But very much more needs to be 
provided for. 

Very generally today preparatory research in aid of the judicial rule- 
making power and of legislation upon matters which come before the 
courts is committed to judicial councils exercising an advisory function. 
The need of improvement in legal procedure was the immediate occasion 
of setting up these councils two decades ago. Some of them have been 
notably successful in achieving reforms through rules of court, or statutes, 
or both. In more than half of the states they are now actively at work on 
much more than procedure, although in many states that remains their 
primary concern. They are beginning to make thorough studies of ques- 
tions of substantive law. But their means of information are usually 
limited to the experience of judges and practitioners as to the defects in 
the administration of justice due to inadequacy of procedure, inadequate 
or badly drafted statutes, and defects in the common law calling for legis- 
lation. Their field is limited, and they have like problems as to informa- 
tion required for intelligent lawmaking with those which confront the 
legislature. 

For the purposes of legislation in aid of the administration of justice, as 
distinguished from political legislation, the lawmaker needs to be well in- 
formed as to gaps in the law which can best be supplied, or even only sup- 
plied, by statute, and as to defects in the existing laws which require to be 
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remedied by repealing or amendatory legislation. But this is not all. If 
legislation is to be effective, the lawmaker must also be well informed as to 
what must be taken account of in drafting statutes, whether supplying 
new law or amending old law. This means more than knowing the old 
law, appreciating the mischief to be met, and having an idea of a remedy. 
Much incidental information, often of a technical nature, is required in 
order to make sure that the remedy meets the mischief and does not create 
new mischiefs in its application. It means more also than provision for 
scientific drafting. It is true that difficulties in the application of statutes 
often arise from careless drafting. But the most careful attention to the 
mechanics of drafting will not meet deficiencies in the substance of what 
is drafted. Much as has been done for American legislation by provisions 
for legislative counsel and for drafting bureaus, much still remains to be 
done. 

What are the modes of informing the American lawmaker as to what 
he should know in preparation for effective legislation? These agencies of 
preparation are many and varied. They are both public and private, and 
characteristically in an Anglo-American polity, our chief reliance has been 
upon the private agencies. But these private agencies exist to take care of 
particular interests, and many things of serious import in the administra- 
tion of justice fall down between them. The public agencies are not organ- 
ized to look out for the administration of justice as a whole. Much es- 
capes their notice or is outside of their immediate interest and so falls 
down between them, or between them and the private agencies. 

On the whole, first in effectiveness among the private agencies have been 
committees of professional, trade, and business associations. Some years 
ago, when a study of this subject was made, it was found that one hundred 
and fifteen such associations were active in the United States in preparing 
and promoting legislation. One-third of these were national organizations 
promoting either congressional legislation or uniform state laws, or both. 
Nowadays, when we have given up the idea that the government governs 
best which governs least, and every activity is being subjected to regula- 
tion, it is inevitable and, indeed, eminently proper that every trade and 
business and calling should have its association, vigilant to protect its in- 
terests and should have its legislative committee with a budget of bills to 
urge at each session of the lawmaking bodies. The economic unification 
of the country is such that a minor change in a section of a statute, or what 
seems a minor change in an administrative ruling, may have the most 
serious, unanticipated consequences. Thus, to take an example which is 
not controversial, it was said a dozen years ago that “the change of a few 
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cents in the freight rates on coal from Pennsylvania and West Virginia has 
been universally recognized as one of the causes of a national crisis in the 
soft coal industry, a labor war, the rejection of two presidential appointees 
to the Interstate Commerce Commission, and the beginning of a factional 
battle in the United States Senate” which for a time threatened to under- 
mine the most effective of our national administrative agencies. Such or- 
ganizations are needed to insure that important economic interests are not 
destroyed or jeopardized by innocently drawn provisions for some one 
purpose, the collateral effects of which are not foreseen by lawmakers un- 
informed as to the surroundings in which the statute will have to operate. 
But there is another side to this matter. Where proposed acts promoted 
by these organizations do not affect the interests of other like organiza- 
tions and so, with organized pressure behind them, meet with no organized 
opposition, important defects in the law which ought to be remedied get 
but scanty correction or are left untouched. To take an example from the 
recent past which can involve no animosities today, when first there was 
an attempt to rid the important equitable remedy of interpleader of an 
incubus of historical limitations, the first remedial act, proceeding from an 
association of insurers, modernized the subject only for life insurance com- 
panies and fraternal benefit organizations. All other litigants were left to 
struggle with the old procedural difficulties. There was no organization 
or agency whose business it was to look after their interests. American 
legislation is full of similar examples. 

Good work has been done by some of these organizations in promoting 
useful legislation in matters peculiarly within their knowledge and experi- 
ence. This has been notably true of legislation for the reform of legal pro- 
cedure, and for committing procedure to rules of court, promoted by the 
American Bar Association and by state bar associations and organized 
state bars. But, on the other hand, the suspicion which has not unnatural- 
ly come to attach to measures promoted by organizations has more than 
once stood in the way of adoption of much needed measures of reform 
drafted by bar associations. 

Another type of private agency, namely, associations and other organi- 
zations interested in social and economic problems, has done notable serv- 
ice in drafting and promoting legislation. For examples one may refer to 
the National Conference on Social Work, the American Prison Associa- 
tion, the National Probation Association, the American Association for 
Labor Legislation, the National Consumers’ League. But in some cases 
exclusive occupation with the subject of the association’s immediate in- 
terest has led to provisions in the promoted legislation which failed to take 
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account of related fields of the law or retained anomalies of which the law 
was being relieved in other connections. There is constant danger of this 
in remedial legislation today, and hence the more need of a public agency 
of general scope in which the whole legal setting of proposed remedial 
measures may receive competent and adequate attention. 

Much has been achieved also by another type of private agency which, 
while not primarily drafting or promoting legislation, has been at work 
upon our law as a whole, seeking to improve both its form and its sub- 
stance, or to ascertain its exact workings with a view to ultimate improve- 
ment. The American Law Institute is outstanding in this category. Its 
restatements of important branches of the law must be the basis of any 
future codification and have led to important amendatory legislation in 
more than one state. Its Model Code of Criminal Procedure and Code of 
Evidence afford models for legislative lawmaking on significant features 
of our administration of justice and deal with procedure, as to which 
lawyers are peculiarly competent. Also, every type of litigant is repre- 
sented by lawyers drawn from every part of the country, and the danger" 
of overlooking collateral consequences or particular interests is reduced to 
a minimum. But only large, nation-wide questions are dealt with in this 
way. A multitude of local defects in the administration of justice are 
likely to be left untouched. 

Another valuable private agency of preparation for legislation is to be 
seen in research carried on in universities and institutes. In this connec- 
tion, the Institute of Law of The Johns Hopkins University was note- 
worthy. It was a misfortune that the work of this institute, which was 
doing much toward investigation of the actual working and the social ef- 
fects of the American administration of justice, had to be discontinued. 
Mention should be made also of the Institute of Human Relations at Yale, 
and the work done for the administration of criminal justice with the sup- 
port of the Laura Spelman Rockefeller Memorial and later of the Rocke- 
feller Foundation. Research by foundations should also be mentioned, 
notably the Survey of Criminal Justice in Cleveland by the Cleveland 
Foundation, the Missouri Crime Survey by the Missouri Association for 
Criminal Justice, and the Illinois Crime Survey by the Illinois Association 
for Criminal Justice. 

Looking back over these private agencies of preparation for legislation, 
we cannot but see that valuable as their work has been, on the whole, they 
are wanting in generality of scope, their work lacks continuity, and too 
many of them are subject to unjust but natural suspicion from the fact of 
their being private agencies, and that this suspicion has stood in the way 
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of adoption of many useful measures which they have advocated. A 
public agency organized to make effective use of what they propose would 
greatly enhance their usefulness. 

Of the public agencies of preparation for legislation, the oldest and long- 
est continued is hearings before legislative committees and examination of 
witnesses with respect to pending or contemplated bills. But this agency 
of preparation is chiefly adapted to what may be called political legislation. 
Hearings during a busy legislative session, usually in case of state legisla- 
tures limited in duration, is no longer adequate for the everyday purposes 
of keeping the administration of justice abreast of its tasks and informed 
of the progress of science. When subjects of exceptional public interest 
are being urged, it is usually the practice to set up a special commission to 
study them and make a report to the executive or to the legislature direct- 
ly. But this, again, does not reach matters which affect the individual liti- 
gant. With respect to such matters, defects may exist, or the progress of 
science may have developed special knowledge which should be available 
to courts or should be brought to the attention of legislators with a view 
to remedial legislation. Moreover, there is no continuity in the work of 
these commissions, and the limited scope of their inquiries and their limit- 
ed facilities for research preclude them from doing what is required today 
except for particular matters chiefly of political interest. Some states 
have set up legislative councils, which do useful work in keeping the 
statute book in order, looking out for inconsistencies, confusion, and 
amendments which leave the legislation on some particular point in a 
state of uncertainty. But here, too, there is no provision for informing the 
lawmakers of defects in the general body of the law needing remedial 
legislation and of what is required to be known in devising and formulating 
remedies. Legislative reference bureaus which exist in some states come 
nearer to what is required. But they can do little more than refer legisla- 
tors or legislative committees to the books in the state or the bureau li- 
brary in which pertinent information may be found. 

Where purely legal questions are involved, doing away with local 
anomalies, bringing commercial law into accord with business practice, 
and eliminating local rules inconsistent with the economic unification of 
the country, which has gone on so rapidly for a generation, the National 
Conference of Commissioners on Uniform State Laws has done work of 
the first importance. But here, too, the scope of the Conference is limited, 
and a body of lawyers, meeting once a year, is not adapted to a general 
task of keeping the law abreast of the progress of scientific knowledge. 
Judicial councils which now exist in twenty-nine states have been con- 
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sidered above. Conferences under public authority should also be men- 
tioned. In this category are the Conference of Governors, the Federal 
Conference of Senior Circuit Judges, the Conference of Attorneys General, 
and the judicial conferences and conferences of district attorneys held in 
many states at the time of meeting of the state bar association or state bar. 

Then there is the research carried on in administrative departments di- 
rected to the particular problems of these departments. 

Reviewing the work of these public agencies of preparation for legisla- 
tion, it will be seen (1) that it lacks continuity; (2) that it lacks co-ordina- 
tion, no one of them, as a rule, knowing what the others have done or are 
doing; (3) that the different agencies are limited in scope and often limited 
in facilities, so that much that ought to be done falls down between them; 
and (4) that none of them is adapted to making available the progress of 
scientific knowledge to those who ought to be kept abreast of it. So far as 
some adequate preparation for legislation is achieved, it is only with re- 
spect to the social sciences. This gap as to the other sciences, the general 
lack of continuity and co-ordination, and the failure to cover the whole 
field of the administration of justice explain much that is unsatisfactory 
in the work of our courts today. 

It may be asked why cannot the courts do at least a great part of what 
is needed? To this there are three answers. One is the limitations and dif- 
ficulties as to judicial notice, discussed above. More than fifty pages of 
volume nine of the last edition of Wigmore on Evidence are devoted to 
that subject and bring out the difficulties involved very clearly. Another 
is that, as Mr. Justice Holmes well put it, creative judicial lawmaking 
must be “interstitial only.” It applies an authoritative technique to au- 
thoritative legal materials. But there are times and places where new 
authoritative materials to be developed by judicial decision are called for, 
and these must come in through legislation. Third, the appellate courts 
today have crowded dockets. They are oppressed with work far beyond 
what was true in the formative era of our legal polity, and the mass of 
strictly legal material which they have to consider, in passing upon any 
but the simplest cases, has become enormous. Moreover, they are not 
organized and equipped to conduct the sort of research which is called for, 
nor may we reasonably expect this of them. 

As far back as 1823, Bentham, the founder of the science of legislation 
in the English-speaking world, urged a ministry of justice. He saw that 
even then preparation had to go before wise lawmaking on matters in- 
volving the adjustment of relations and the ordering of conduct, and that 
no systematic provision for such preparation was made in the English 
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polity. Later, Lord Westbury, one of the leaders in the legislative reform 
movement in English law in the nineteenth century, urged that there 
should be, as he put it, machinery for ascertaining “how the law is worked.”’ 
He complained that there was no body with a duty of seeing “how far the 
law is fitted to the exigencies of society, the necessities of the times, the 
growth of wealth, and the progress of mankind.” He pointed out that im- 
portant questions often remained long unsettled, leaving the law in doubt 
and uncertainty, until some remarkable case arose and the necessary reme- 
dial legislation followed. Later, Sir Frederick Pollock, speaking of English 
commercial law of fifty years ago, said that businessmen “walk every day 
upon a road strewn with open pitfalls, which remain open, merely because 
it is nobody’s business, until the mischief is done, to see that they are 
filled up.”” The most we can say, he went on, is that when someone does 
fall into a hole in the legal highway, he can reflect that probably it will be 
so repaired that in time to come no other man will fall into the same hole, 
or at least not in the same way. In 1918, the report of Lord Haldane’s 
Committee on the Machinery of Government called attention to the dif- 
ficulty of getting the attention of the cabinet, which in the British polity 
has a large measure of control over what shall come before Parliament, for 
measures of improving the law, and pointed out that no one was respon- 
sible for seeing to it that defects in the administration of justice were dis- 
covered and that there was appropriate remedial legislation. Out of this 
grew the Law Revision Committee which was doing notable work in Eng- 
land down to the outbreak of the present war. 

In the United States, I urged a ministry of justice in an address in 1916, 
and again in 1917, before the American Bar Association. In 1921, the 
matter was taken up vigorously by Mr. Justice Cardozo, who urged it 
zealously thereafter. He explained that the need of such an institution had 
been driven home to him “‘with steadily growing force” through his work 
in appellate courts. His experience showed that for ordinary cases the 
judges were constrained by rules which were beyond their power to alter 
or abrogate while the legislature, which had the power, was “occupied with 
issues more clamorous”’ than the rights of ordinary litigants and took no 
steps to provide a remedy. He pointed out that where the interests special- 
ly entrusted to some administrative department were affected there was 
another story. For example, any defect in the tax laws, affecting the gov- 
ernment, was at once brought to the attention of the legislature with a 
proposal for amendment. “Seeing these things,” he said, “I have mar- 
veled and lamented that the great fields of private law, where justice is 





rk 


ter 
ith 


¢ 


A MINISTRY OF JUSTICE 333 


distributed between man and man, should be left without a caretaker. A 
word would bring relief. There is nobody to bring it.” 

What stands in the way of establishing an institution so obviously 
needed? For one thing, I suppose, it is out of line with the genius of Eng- 
lish-speaking peoples. We characteristically rely upon spontaneous in- 
dividual effort, and our instinct has been to confide no more than a neces- 
sary minimum to official agencies. But the exigencies of change from a 
rural, agricultural to an urban, industrial society have been driving us to 
give up, or at least modify, our traditional repugnance to bureaus and 
public agencies. Again, Lord Birkenhead in England urged that the work 
of such a ministry would be vitiated by politics, and that it could achieve 
little without the confidence of the public. Here too, however, we have 
been having to learn something about public agencies. Administrative 
agencies with large powers have been set up on every hand. There is a 
growing insistence that they be kept out of politics, and there is no good 
reason why we cannot do for a ministry of justice what we now see must 
be done for bureaus and boards and commissions generally. 

Further objection has been made in this country because of the un- 
fortunate recent experience of the Ministry of Justice in France in con- 
nection with the Stavisky scandals. But in France the judges are part of 
the administrative hierarchy, and the Minister of Justice, on that side of 
the work of the Ministry, is head of the judicial system. This is not what 
a ministry of justice would mean under our constitutional system nor 
elsewhere in the English-speaking world where the independence of the 
judiciary is a cardinal tenet. No English or American lawyer would for a 
moment think of advocating subordination of the judiciary in this fashion. 
Proposals for advising the legislature of needed laws to meet gaps in the 
law or defects in the administration of justice and to meet difficulties de- 
veloped in the course of the work of the courts; for study of how laws and 
legal precepts and doctrines function and the effects in action of particular 
legal precepts and doctrines; for making available promptly, and in such 
wise that it may be utilized intelligently, the best and most authentic of 
what is continually being added to the stock of human knowledge by the 
progress of the sciences; for investigation of what hinders better per- 
formance of the tasks of the courts and how to make that performance 
more effective for its purpose—all this is a wholly different matter. 

I have not confined myself to the making of progress in medicine available 
for courts and legislatures. As stated at the outset, doing that is only part 
of a larger task. It has become the practice when some new need is perceived 
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to set up a new court or new bureau or a new administrative agency. 
Thus, as has been pointed out above, much falls down between these 
agencies, while at other points their activities may overlap, and for the 
most part, each proceeds without regard to, and very likely in ignorance 
of, what the others have learned. It would help little to set up a separate 
agency for making the progress of medical knowledge available for the 
administration and improvement of the administration of justice. That 
is really an item in a larger program in which the item becomes much 
more effective. The body of knowledge has now become so vast that it 
must be organized if it is to be put to intelligent use by others than narrow 
specialists. Unification of the work of the agencies of preparation for law- 
making, even if they go on operating independently, and intelligent sys- 
tematizing of their contributions, is the line that we must ultimately take. 





THE SCIENTIFIC CRIME DETECTION 
LABORATORY 


J. Epcar Hoover* 


HE Federal Bureau of Investigation of the United States De- 

partment of Justice years ago realized the need for careful con- 

sideration of evidence in criminal cases by trained technicians. 
Acting to meet this need, a Technical and Research Laboratory was es- 
tablished in the fall of 1932 at Washington, D.C., to assist in the current 
investigations conducted by the FBI’s Special Agents and to make avail- 
able to police and law enforcement officers the scientific aids to criminal 
investigations. In addition, research work in police sciences is conducted 
in the Bureau’s Technical Laboratory at Washington, and numerous con- 
tributions to the field of science in law enforcement are made through 
the FBI Law Enforcement Bulletin and other publications. 

The manner and method of operation of the FBI Technical Laboratory 
are designed to give to the courts and juries disinterested, judicial, expert 
testimony. The Bureau experts are not interested in securing convictions, 
but only in reporting the results of their scientific findings.Their efficiency 
and status are not judged by the number of convictions, but rather by the 
skill of the work which they perform. 

The Laboratory is composed of scientists, each one of whom is a spe- 
cialist in his particular field, and each of whom has been thoroughly in- 
vestigated and whose character, reputation, and integrity are beyond re- 
proach. The scientist must be of unquestionable character and unbiased, 
so that after a disinterested methodical study of the evidence, he can ar- 
rive at a conclusion as to the existing conditions and interpret them in 
the best interests of justice. The criminological scientists of the FBI have 
risen in distinction and increasingly gained the confidence of the investi- 
gators, the prosecutors, and the courts. 

The conclusion of the laboratory technician following his examination 
of evidence submitted has a distinct, twofold value. First, it furnishes the 
investigator with definite information concerning the condition of the evi- 
dence and the meaning of such condition. Second, to the prosecutors and 
to the courts, these conclusions of the expert when properly reached by 
sound and approved methods furnish conclusive, demonstrative evidence 
of a most desirable kind. 

* Director, Federal Bureau of Investigation, U.S. Dept. of Justice. 
335 





336 


THE UNIVERSITY OF CHICAGO LAW REVIEW 


The services of the FBI Laboratory are available to the following 
groups: 


A. 


B. 


In criminal and noncriminal investigations —To all branches of the 
federal government, including the Army, Navy, and Marine Corps. 
Criminal investigations only, except in examination of handwritten or 
hand printed documents. 

. Duly authorized law enforcement agencies. 

. State and local Civil Service Commissions. 

. Coroners and medical examiners. 

. State and local governments or agencies thereof. 

. Railroad terminal police and railway express agencies. 


The functions of the FBI Laboratory are: 


A. 


Blood examinations —Examination of blood and other body fluids 
found during investigations of such types of cases as homicides, rob- 
beries, criminal assaults, hit-and-run accidents, etc., are made. 


. Toxicological examinations. —Organs and tissues from victims in sus- 


pected poisoning homicides are examined, and analyses of food and 
drinks for poisons are made. Carbon monoxide determinations are 
made on blood. Urine, blood, and spinal fluid are tested for alcohol. 


. Firearms identifications —Bullets and cartridge cases can be identi- 


fied as having been fired in a certain gun. 


. Powder patterns —Examinations are made on clothing to determine 


the distance at which the muzzle of the gun was held at the time the 
shot was fired into the object being tested. 


. Bombs and explosives —There is maintained a file of dynamite wrap- 
pers, blasting caps, and fuses in order that these known standards 
may be compared with material found at the scene of an explosion. 


. Tool marks.—Tools leave marks on metals that are characteristic of 


the tool. A tool, such as a pipe wrench, can be identified by the 
marks it leaves on a bar, pipe, safe knob, etc. 


. Number restoration—Obliterated serial numbers can be restored on 


articles such as guns, typewriters, motors, tools, etc. 


. Glass fractures. —Fragments of headlight lenses are examined to de- 


termine make and model of car from which they came, and to deter- 
mine if different fragments came from the same source. 
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. Document examination—Examinations are made of handwriting, 
typewriting, printing, paper, erasures, alterations, obliterations, bo- 
gus checks, etc. 

. Cryptanalysis.—Code and cipher material is examined to determine 
its full import. 

. Microscopy.—Hairs, fibers, soils, and minerals are examined for 
identity and origin. 

. Metallurgical examinations—Metals of numerous types are exam- 
ined, their internal structures studied, and comparisons made with 
known samples. 

. Spectrography—Small samples of paint, such as found in hit-and- 
run accidents, and small chips of metal, such as may be found in the 
teeth of a hacksaw blade, are analyzed by the spectrograph. 

. Chemical examinations —Qualitative and quantitative analyses are 
conducted on organic and inorganic substances that may be found 
at the scene of the crime, in the possession of, or on the premises of 
the suspect. 

. Microchemical examinations. —Spot tests are very valuable in deter- 
mining identity of small samples of material. Identification of secret 
inks in espionage matters is a typical example. 

. Special photography —Problems in the treatment of under- and over- 
exposed negatives, ultra-violet and infra-red light, and the restora- 
tion of altered, defaced, or burned documents demanding special 
handling are handled. 

. Miscellaneous examinations —Moulage and plaster of paris casts are 
made of perishable evidence, such as apple cores or cheese. Casts of 
tire tread and footprint impressions are examined. Botanical, phar- 
maceutical, and bacteriological examinations are made. 


In addition to making these examinations in the Technical Laboratory, 
the FBI will also furnish the experts necessary to testify in connection 
with the results of their examinations in either state or federal courts, all 
without cost to the local law enforcement agency. 

The work of the FBI Laboratory was extended at the inception of the 
emergency period three years ago to include highly confidential and tech- 
nical work in connection with national security investigations. No basic 
change in the work of the Laboratory was entailed, but its activities were 
considerably expanded and multiplied. The wartime work of the FBI in 
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combating espionage, sabotage, and other subversive activities has re- 
sulted in a heavy increase in laboratory examinations. 

A total of 14,589 examinations were conducted in the FBI Laboratory 
during the fiscal year 1941. The types of examinations and number of 
each made during the past fiscal year, 1942, are as shown in the accom- 
panying table. 


Footprint and tire tread 
Glass examinations 
Miscellaneous 


51,475 


Examinations for the first three months of the fiscal year 1943 totaled 
47,433- 

In the examination of this tremendous volume of evidence, new applica- 
tions of scientific methods in crime detection have been and are daily 
being found whereby science may assist the courts and juries in reaching 
proper verdicts, and it is to this end that the facilities of the FBI Labora- 
tory are dedicated. 








